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United States Court of Appeals for the 

i 

District of Columbia I 


No. 6283. 

Samuel W. Fordyce, Petitioner, 


Guy T. Helvering, Commissioner of Internal Revenue. 


Docket No. 63236. 
Samuel W. Fordyce, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Appearances: I 

For Petitioner: C. Powell Fordyce, Esq., A. Loiwenhaupt, 
Esq., Henry J. Richardson, Esq. 

For Respondent: Dean P. Kimball, Esq., E. Adams, 
Esq. | 

Docket Entries. 

1932. j 

Mar. 24. Petition received and filed. Taxpayer^ notified. 

Fee paid. 

Mar. 24. Copy of petition served on General Counsel. 

Mav 2. Answer filed bv General Counsel. 

May 11. Copy of answer served on taxpayer^-General 
Calendar. j 

1933. | 

Apr. 11. Hearing set May 9, 1933. 

Apr. 24. Motion for continuance to 5/22/33 and consolida¬ 
tion with dockets 63228, 63234-8 inc., 63451, 
64137, 67832, 66886-7, 66902 filed by taxpayer. 

4/27/33 granted to May 22, 1933. j 

1—6283a 


2 


S. W. FORDYCE VS. G. T. HELVERING, ETC. 


1933. 
Mav 15. 


Mav 15. 
Mav 22 
& 24. 


June 3. 
June 22. 

June 29. 

Julv 27. 
• 

Julv 28. 
Aug. 26. 

Oct. 16. 
Xov. 3. 

Dec. 13. 

1934. 
Feb. 27. 


Motion for leave to file amended petition filed by 
petitioner. 5/20/33 copy served. 5/18/33 
Granted. 

Amended petition lodged. 5/20/33 copy served. 

Hearing had before C. R. Arundell, Division 7. 
Submitted on merits. On motion of petitioner 
leave granted to file amended petition by June 

14, 1933. Stipulation of facts filed. Petitioner’s 
brief due July 22, 1933 (serve), respondent’s 
Sept. 1, 1933 (serve), petitioner’s reply Sept. 

15, 1933. 

Transcript of hearing of May 24, 1933 filed. 
Answer to amended petition filed by General 
Counsel. 

Copy of answer served on taxpayer. 

Motion for extension to 7/29/33 to file brief filed 
by taxpayer. Granted. 

Brief filed by taxpayer. 7/31/33 copy served. 
Motion for extension to Oct. 16, 1933 to file brief 
filed!bv General Counsel. 8/29/33 granted. 
Reply brief filed by General Counsel. 

Order that time for filing petitioner’s reply brief 
be extended to Dec. 15, 1933 entered. 

Reply brief filed by taxpayer. 

Opinion rendered—C. R. Arundell, Division 7. 
Decision will be entered under Rule 50. 


Mar. 14. Motion for order of redetermination under Rule 
50 filed by General Counsel. 

Mar. 16. Hearing set April 4, 1934 on settlement. 

Mar. 26. Consent to settlement filed by taxpayer. 

Mar. 31. Decision entered—C. R. Arundell, Division 7. 

June 4. Motion for order fixing amount of bond filed by 
taxpayer. 6/5/34 granted. 

June 29. Supersedeas bond in the amount of $1,832.11 ap¬ 
proved and ordered filed. 

June 29. Stipulation of venue filed. 

June 29. Notice of the appearance of Henry J. Richardson, 
counsel for taxpayer, filed. 
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1934. 


June 29. Petition for review by Court of Appeals for Dis¬ 
trict of Columbia with assignments of error filed 
by taxpayer. 

June 29. Proof of service filed. 

June 29. Praecipe filed—proof of service thereonj 
June 29. Stipulation re record filed. 

July 6. Counter praecipe filed. 

Julv 11. Proof of service filed. 


3 Filed May 18, 1933. 

United States Board of Tax Appeals. 

Docket No. 63,236. 

Samuel W. Fordyce, Petitioner, 

vs. ! 

Commissioner of Internal Revenue, Respondent. 

i 

Amended Petition. 

In accordance with leave heretofore granted toj file this 
amended petition, the above named petitioner hereby pe¬ 
titions for a redetermination of the deficiency set forth 
by the Commissioner of Internal Revenue, in his potice of 
deficiency (Bureau Symbols: IT:AR:C-1; CEJ-60I}), dated 
February 10, 1932, and as a basis of his proceeding, alleges 
as follows: | 

i 

I. The petitioner is Samuel W. Fordyce, whose address 
is: c/o Fordyce, White, Mayne & Williams, 5(|6 Olive 
Street, St. Louis, Mo. 

II. The notice of deficiency (a copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner on 
Februarv 10, 1932. 

III. The taxes in controversy are income taxes; for the 
calendar year of 1929, and for $1,330.04. 

4 IV. The determintaion of taxes set forth in the 
said notice of deficiency is based upon the follow¬ 


ing errors: 


(a) The Commissioner erred in determining that the ex¬ 
change by the petitioner of his Commonwealth Utilities 
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Corporation “B” common stock, for common stock of the 
United Gas Improvement Company and cash, was not an 
exchange pursuant to a plan of reorganization, in which 
the recognizable gain is limited to the cash received. 

(b) The Commissioner erred in determining that the 
fair market value of the common stock of the United Gas 
Improvement Company, received by the petitioner in ex¬ 
change for his Class “B” common stock of the Common¬ 
wealth Utilities Corporation, was $29.94 a share on the 
date when said transaction was consummated. Said trans¬ 
action was consummated on November 13, 1929 (not on 
November 26, 1929, as determined by the Commissioner), 
on which former date the fair market value of said com¬ 
mon stock of the United Gas Improvement Company was 
$24.62 a share. 


V. The facts upon which the petitioner relies as the basis 
for this proceeding are as follows: 

(a-1) The Commissioner has ruled that the exchange of 
Commonwealth Utilities Corporation “B” common stock 
for common stock of the United Gas Improvement Com¬ 
pany and cash was not made pursuant to a plan of re¬ 
organization, and that the petitioner received a gain equal 
to the excess of value of said stock of the United Gas 
Improvement Company, plus the cash received, over the 
cost to the petitioner of his “B” common stock in the 
Commonwealth Utilities Corporation. 

(a-2) The petitioner presents that the exchange of his 
Commonwealth Utilities Corporation “B” common stock 
for common stock in the United Gas Improvement Company 
and cash, was an exchange pursuant to a plan of reorgani¬ 
zation, in which the recognizable gain is limited to the cash 
received. 

(a-3) The facts involved in said transaction are as fol¬ 
lows : 

5 (a-4) The Commonwealth Utilities Corporation 

was organized, and in 1929 existed, under the laws 
of Delaware. 

(a-5) On or about the close of business on November 12, 
1929, the Commonwealth Utilities Corporation had issued 
and outstanding certain common and preferred stock. The 
details in regard to this stock were as follows: 


p* 
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(a-6) The common stock of the Commonwealth Utilities 
Corporation was all no par value stock and wajs divided 
into Class “A” and Class “B”. Of the Class ‘‘A” com¬ 
mon stock there were 100,000 shares authorized; p,nd ; there 
were 5,656 shares issued—3,102 of which were outstanding 
and 2,554 of which were held in the treasurv of the com- 
pany. None of this Class “A” common stock carried the 
privilege of voting. Of the Class “B” common stpck there 
were 300,000 shares authorized, of which approximately 
270,000 shares were issued and outstanding. Tpis Class 
“B” common stock carried the privilege of voting. Both 
classes of common stock shared equally in dividends after 
all cumulative dividends had been paid upon the I corpora¬ 
tion’s preferred stock, and were alike in all other respects 
except as to those differences mentioned above. 

(a-7) The total number of shares of no par value pre¬ 
ferred stock which the Commonwealth Utilities Corpora¬ 
tion was authorized to issue, on or about November 12, 
1029 was 50,000. Five thousand (5,000) of thesj? shares 
had been designated as Series “A”; 6,500 had be<jm desig¬ 
nated as Series “B”; 15,000 had been designated hs Series 
“C”: and 23,500 shares were available for designation as 
any series by the Board of Directors of the corporation. 
All series of preferred stock were preferred as tjo assets 
and dividends—such dividends being cumulative. In any 
liquidation of the corporation such preferred stock 
6 was entitled to at least $100 per share, plus accumu¬ 
lated dividends. All preferred stock was capable in 
whole or in part upon thirty days’ notice on any cjlividend 
date as follows: Series “A” was callable at $105 pirn share 
and accumulated dividends; Series “B” at $102 per share 
and accumulated dividends; and Series “C” at $|105 per 
share and accumulated dividends. All series of preferred 
stock carried the privilege of voting on default of spx quar¬ 
terly dividend payments upon said preferred stock, pnd was 
then entitled to vote until such time as all accumulated divi¬ 
dends had been paid. The dividend rate was as follows: 
Series “ A ” $7.00 per share per annum and no more; Series 
“B” $6.00 per share per annum and no more; and Series 
“C” $6.50 per share per annum and no more. Of the 
Series 44 A” preferred stock, on or about November 12, 
1929, the corporation had issued 4,804 shares, ol} which 
901 were outstanding and 3,903 had been re-acquiited and 
were held in the treasury of the corporation. Of thq Series 
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preferred stock, on or about said date, the corpora¬ 
tion had issued 0,080 shares of which 5,044 shares were 
outstanding and 1,036 shares had been re-acquired and 
were held in the treasury of the corporation. Of the Series 
“C” preferred stock, on or about said date, the corpora¬ 
tion had issued 15,000 shares, all of which were outstanding. 

(a-8) In accordance with an exchange offer—made by 
the United Gas Improvement Company, a Pennsylvania 
corporation, on October 15, 1929, and declared effective by 
the president of said company on November 13, 1929—the 
United Gas Improvement Company acquired, prior to De¬ 
cember 31, 1929, from the stockholders of the Common¬ 
wealth Utilities Corporation, 2,996 shares of Common¬ 
wealth Utilities Corporation Class “A” common stock; 
and 269,533 shares of Commonwealth Utilities Corpora¬ 
tion Class “B'’iCommon stock—that is substantiallv all of 
the numbers of shares of each of these classes of stock 
which had been i-ssued. 

7 (a-9) In exchange for each share of Class “B" 

common stock, the United Gas Improvement Com¬ 
pany gave the shareholders of the Commonwealth Utilities 
Corporation, one share of United Gas Improvement Com¬ 
pany common stock and also $11.00 in cash; and in ex¬ 
change for each share of Commonwealth Utilities Corpora¬ 
tion Class “A” common stock the United Gas Improvement 
Company gave one share of United Gas Improvement 
Company common stock. 

#•*•«#* 

(b-1) Even assuming that the exchange by the peti¬ 
tioner of his Class “B’’ common stock of the Common¬ 
wealth Utilities Corporation for common stock of the 
United Gas Improvement Company and cash, was not an 
exchange pursuant to a plan of reorganization (which peti¬ 
tioner denies), the petitioner, as an alternative defense to 
the deficiencv assessed bv the Commissioner, alleges as 
follows: 

(b-2) The Commissioner has erroneously ruled (1) that 
said exchange was consummated on November 26, 1929, 
and (2) that the fair market value of the United Gas Im¬ 
provement Company common stock received by the peti¬ 
tioner was $29.94. 

(b-3) The taxpayer presents (1) that said exchange was 
consummated on November 13, 1929, and (2) that the fair 
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market value of the United Gas Improvement !Company 
common stock received by him was $24.62. j 

(b-4) On October 15, 1929, the United Gas Improvement 
Company o lie red to make t lie aforementioned (exchange. 
Subsequently, and prior to November 13, 1929, the peti¬ 
tioner, in accordance with the terms of said offer, (delivered 
his duly endorsed Class “B” common stock of fhe Com¬ 
monwealth Utilities Corporation to J. P. Morgan & Com¬ 
pany, who were designated as Depositary under said 
agreement, and received in exchange therefor certificates 
of deposit. j 

(b-5) On November 13, 1929, Mr. John E. Zimjmerman, 
the President of the United Gas Improvement Cjompany, 
publicly announced that said exchange offer mad|e by his 
Company had been duly accepted by it, and thus (consum¬ 
mated said exchange. | 

(b-6) On and after November 13, 1929, the petitioner no 
longer owned Class i4 B” common stock of the (jommon- 
wealth Utilities Corporation, but owned common stock of 
the United Gas Improvement Company and cash, j 

8 VI. Wherefore, the petitioner prays that this Board 

may hear the proceedings and determine (1) (that the 
exchange by the petitioner of his Class “B” comnnjm stock 
of the Commonwealth Utilities Corporation for Common 
stock of the United Gas Improvement Company and cash, 
was an exchange pursuant to a plan of reorganization in 
which the gain to the petitioner is limited to the pmount 
of the cash received; (2) that even though said exchange 
by the petitioner was not an exchange pursuant to 1 a plan 
of reorganization, the petitioner’s profit therefroih must 
be computed upon the basis that the fair market v'alue of 
the common stock of the United Gas Improvement Com¬ 
pany received In' him was $24.62 a share; and the peti¬ 
tioner further prays for such other relief as may be just 
and proper. I 

C. POWELL FORDYCE, j 

506 Olive Street J 
St. Louis, Missouri, 
Counsel for Petitioner. 
ABRAHAM LOWENHAL'PT, ! 

408 Pine Street\ 

St. Louis , Missouri, 
Counsel for Petitioner. 


Conformed copy. 
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State of Missouri, 

City of St. Louis, ss: 

Samuel W. Fordvee, being first duly sworn, says that lie 
is the petitioner above named; that he has read the fore¬ 
going petition, and is familiar with the statements 

9 contained therein, and that the facts stated are true, 
except as to those facts alleged upon information 

and belief, and those facts he believes to be true. 

SAMUEL W. FOEDYCE. 

Subscribed and sworn to before me this 1*2 dav of Mav, 
1933. 

[seal.] MARTHA HARRIS, 

: Notary Public. 

My commission expires May 11, 1935. 

10 Exhibit A. 

Copy. 

NP-2-28. 

Mailed Feb. 10, 1932. 


IT :AR :C-1. CEJ-60D. 


Mr. Samuel AY. Fordvee, 

e/o Fordvee, Holliday and White, 
506 Olive Street, 

St. Louis, Missouri. 

Sir : 


You are advised that the determination of your tax lia¬ 
bility for the year 1929 discloses a deficiency of $1,330.04, 
as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
192S, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the'date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liabilitv. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
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of this agreement will expedite the closing of yojur returns 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges', since the 
interest period terminates thirty days after tiling the en¬ 
closed agreement, or on rhe date assessment! is made, 
whichever is earlier; whereas if no agreement is filed, in¬ 
terest will accumulate to the date of assessment of the 
deficiency. 


Respectfully, 


(Signed) 

Enclosures: Statement. Form 882. Form 87(1) 


DAVID BURNET, 

I m 7 

Commissioner, 

Bv J. C. WILMERJ 

* y. M 

I)eputy Com mi\ssioner. 
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i 

In re Mr. Samuel W. Fordyce, c/o Fordyce, Holjiday and 

White, 506 Olive Street, St. Louis, Missouri. 

, I 

Tax Liability. j 

Deficiency Tax assessed 'fax liability 

1929. $24,196.32 $22,866.28 $1,330.04 

Reference is made to your protest dated January 18,1932, 
in reply to Bureau telegram of December 14, 1931,| concern¬ 
ing a proposed deficiency in income tax for the vtar 1929. 

The issue involved is whether or not the exchangt of your 
Commonwealth Utilities Corporation “B” stock ;for cash 
and stock in the United Gas Improvement Company re¬ 
sulted in a closed transaction upon which a profit should be 
computed. 

On the basis of information before this office i\ is held 
that the transaction in question resulted in a profit. Ac¬ 
cordingly the recommendations of the Internal Revenue 
Agent in Charge, St. Louis, Missouri, are sustained. 

The deficiency shown herein is based upon the report 
dated July 27, 1931, prepared by Revenue Agent, Robert J. 
Carter, a copy of which was transmitted to you under date 
of August 8, 1931, which report is made a part of this letter. 

2—6283n 
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A copy of this communication has been mailed to your 
representative, Mr. C. Powell Fordyce, 506 Olive Street, St. 
Louis, Missouri, in accordance with the authority con¬ 
ferred upon him in the power of attorney executed by you 
and on file in this office. 


12 [Stamp:] Received Jan. 22, 1933, U. S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jun. 22, 1933. 


United States Board of Tax Appeals. 

Docket Xo. 63236. 

Samuel W. Fordyce, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

The Commissioner of Internal Revenue, by his attorney, 
E. Barrett Prettvman, General Counsel, Bureau of Internal 
Revenue, for answer to the amended petition in the above- 
entitled cause, admits and denies as follows: 

I. Admits the allegations of paragraph I. 

II. Admits the allegations of paragraph II. 

III. Admits the allegations of paragraph III. 

IV. Denies that the Commissioner erred as alleged in 
paragraph IV and its subdivisions. 

V. Denies the allegations of fact contained in paragraph 
V and its subdivisions. 

VI. Denies, generally and specifically, each and every al¬ 
legation of the amended petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is praved that the appeal be denied. 

(Sgd.) E. BARRETT PRETTYMAX, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

DEAX P. KIMBALL, 

EDWARD C. ADAMS, 

Sjiecial Attorneys , 

Bureau of Internal Revenue. 
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Filed at Hearing May 24, 1933. 


United States Board of Tax Appeals. j 

! 

Docket Xos. 63228, 63234, 63235, 63236, 63237, 632^8, 63451, 

64127, 67832, 66886, 66887, 66902. j 

i 

i 

Thomas W. White, H. C. Miller, Allen B. Williams, 
Samuel W. Fordyce, Ruth E. Williams, Harriet| Fordyce, 
T. E. Yemm, John H. Holliday, Wiley Franklin (porl, Wil¬ 
liam R. Hayes, Ethel J. Hayes, Thomas A. RRid, Peti¬ 
tioners, | 

vs. ! 

I 

Commissioner of Internal Revenue, Respondent. 

I 

Agreed Statement of Facts. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys, thaj the fol¬ 
lowing facts shall be taken as true, provided, however, that 
this stipulation shall be without prejudice to the| right of 
either party to introduce other or further evidence not in¬ 
consistent with the facts herein stipulated to be tru|e: 

1. During the calendar year of 1929 petitioners were re¬ 
spectively the owners of Class “A ,? and Class “B” Com¬ 
mon Stock of the Commonwealth Utilities Corporation, each 
in the number of shares determined by the respondent as 
the basis of the deficiency. The date of acquisitioji of said 
shares and the cost thereof to petitioners, respectively, 
have also been correctly determined by the Respond¬ 


ent. 
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2. On November 12, 1929, the Commonwealth Utili¬ 
ties Corporation, a Delaware Corporation, |had au¬ 
thorized and outstanding Class “A” and Class “I?” Com¬ 
mon Stock and Preferred stock, as follows: 

j 

Class “A” Common Stock. ! 

The total number of shares authorized was 100,000. The 
total number of shares issued was 3,722, of whijdi 2,558 
shares were held in its treasury by the Commonwealth 
Utilities Corporation. Said Class “A” common stock was 
without par value and was without any voting rights. 
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Class “B” Common Stock. 

The total authorized stock of this class was 300,000 
shares. The total number of shares issued and outstanding 
was 212,444 shares. In addition, 63,000 shares of this class 
of stock were reserved for conversion of debentures and 
14,508 were reserved for subscription on the warrants at¬ 
tached to the Series ‘ 4 C ” preferred stock. This stock was 
without par value and was entitled to vote. 


Preferred Stock. 

The total authorized preferred stock was 50,000 shares, 
all without par value, of which 5,000 shares had been desig¬ 
nated as Series “A”, 6,500 shares as Series “B”, and 
15,000 shares as Series “C’\ The remaining 23,500 shares 
were subject to designation as any series as determined by 
the Board of Directors. The preferred stock was entitled 
to preferred cumulative dividends payable in quarterly in¬ 
stallments at the rates hereinafter mentioned and no more. 
The common stock was entitled to all dividends after the 
payment of the limited dividends upon the preferred stock. 

The preferred stock was preferred as to assets as 
15 well as to dividends and the holders thereof were 
entitled to $100.00 per share plus dividends and no 
more in case of liquidation. The preferred stock had no 
voting rights ejxcept in the event that six quarterly divi¬ 
dends thereon were defaulted, in which case the holders 
of the preferred stock were also entitled to vote until all 
defaults in preferred dividends were made good. All divi¬ 
dends on the preferred stock had been paid prior to and 
during the year 1929. The preferred stock was issued as 
follows: 


Series “A”, 4,804 shares, of which 901 were held by the 
public and 3,903 were held in the treasury of the Common¬ 
wealth Utilities Corporation. This stock was entitled to a 
cumulative preferred dividend at the rate of $7.00 per 
share per year and was callable in whole or in part upon 
thirty days’ notice, on any dividend date, at $105.00 per 
share and accrued dividends. 

Series “B”, 6,080 shares, of which 5,044 shares were held 
by the public and 1,036 were held in the treasury of the 
Commonwealth Utilities Corporation. This stock was en- 
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c issued, 
e United 


titled to a preferred cumulative dividend at the rate of 
$6.00 per share per year and was callable in wliole or in 
part upon thirty days’ notice, on any dividend! date, at 
$102.00 per share and accrued dividends. 

Series “C”, 15,000 shares were issued and outstanding. 
This stock was entitled to a cumulative preferred dividend 
at the rate of $6.50 per share and was callable in wjiole or in 
part upon thirty days’ notice, on any dividend] date, at 
$105.00 per share and accumulated dividends. Warrants 
were attached to the certificates for this stock entitling the 
holders to purchase one share of Class “B” common stock, 
for each share of Series “C” preferred stock heljd, at cer¬ 
tain prices. 

Prior to November 12, 1929, 492 of such warrants had 
been exercised. Prior to December 31, 1929, 532 additional 
of said warrants had been exercised and under sluch war¬ 
rants 532 additional shares of Class “B” common stock 
were issued, and also prior to December 31, 1929, deben¬ 
tures of the Commonwealth Utilities Corporation \verc con¬ 
verted into (’lass “B” common stock, whereby 58,370 
shares of said Class “B” common stock wei 
16 During the month of November, 1929, th 

Gas Improvement Company acquired, under the ex¬ 
change offer hereinafter set forth in Exhibit “A”, which 
offer is attached hereto and made a part hereof, 2,9&6 shares 
of Class “A” common stock and 267,585 shares of Class 
“B” common stock, and during the month of December, 
1929, the United Gas Improvement Company acquired un¬ 
der said exchange offer 10 shares of Class ‘‘A”! common 
stock and 1,948 shares of the ('lass “B” common stock of 
said Commonwealth Utilities Corporation. 

On December 31, 1929, the Commonwealth Utilities Cor¬ 
poration had issued and outstanding (exclusive of the stock 
held in the treasury of the Commonwealth Utilities Cor¬ 
poration) 3,164 shares of Class “A” common stocky of which 
the United Gas Improvement Company then owiied 2,996 
shares and 277,672 shares of Class “B” common stock, of 
which the United Gas Improvement Company tlujn owned 
269,533 shares. 

There were also issued and outstanding on said date the 
same number of shares of preferred stock as hereinbefore 
set forth for November 12, 1929. 

3. On October 15, 1929, the United Gas Improvement 
Company made exchange offers to the holders of the Class 
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“A” common stock and Class “B” common stock of the 
Commonwealth Utilities Corporation as set forth in Ex¬ 
hibit “A” attached hereto. 

4. By the close of business November 12, 1929, there had 
been deposited with J. P. Morgan & Company, under the 
exchange offer heretofore mentioned, 202,885 shares of the 

Class “B” common stock of Commonwealth Utilities 
17 Corporation and 1,989 shares of Class “A” common 
stock of said company. 

5. All of the petitioners herein, with the exception of 
Ruth E. Williams and Allen B. Williams, deposited their 
Commonwealth Utilities Class “B” common stock with J. 


P. Morgan & Company, pursuant to said exchange offer and 
the deposit agreement of October 15, 1929, set forth in Ex¬ 
hibit “A”, on or before November 12, 1929. A copy of the 
form letter of transmittal used by each of the petitioners is 
attached hereto, marked Exhibit “B”. 

(a) Petitioner Allen B. William, (Docket No. 63235) for 
the purpose of complying with said exchange offer (1) sent 
to J. P. Morgan & Company and said company received 
prior to November 13, 1929, his duly endorsed certificates 
for 1304V*> shares of Commonwealth Utilities Corporation 
“B” common stock; (2) instructed his St. Louis brokers to 
convert his $21,000.00 worth of Commonwealth Utilities 
Corporation debentures into 540 shares of Commonwealth 
Utilities “B” common stock and send said stock to J. P. 


Morgan & Company for exchange for United Gas Improve¬ 
ment Company common stock and cash in accordance with 
said exchange offer, and his duly endorsed certificates for 
540 shares of said “B” stock were received by J. P.Morgan 
& Company prior to November 13, 1929; and (3) instructed 
his St. Louis brokers on October 24, 1929, and again on 
November 4, 1929, to send to J. P. Morgan & Company for 
exchange for United Gas Improvement Company stock and 
cash the duly endorsed certificates for his 887 shares of 
said Commonwealth Utilities Corporation “B” common 
stock which said brokers were holding for him, and 
18 said brokers duly instructed their New York cor¬ 
respondents on or about November 5, 1929, and prior 
to November 13, 1929, to carry out his said instructions. 

(b) Petitioner Ruth E. Williams (Docket No. 63237) for 
the purpose of complying with said exchange offer, (1) sent 
to J. P. Morgan & Company, and said company received 
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prior to November 13, 1929, her duly endorsed certificates 
for 932 VL> shares of Commonwealth Utilities Corporation 
‘ k B” common stock; and (2) instructed her St. Louis bro¬ 
kers on October 24, 1929, and again on November 4, 1929, 
to send to J. P. Morgan & Company for exchange for United 
Gas Improvement Company stock and cash her duly en¬ 
dorsed certificates for 169VL> shares of said Commonwealth 
Utilities Corporation “B” common stock which ^aid bro¬ 
kers were holding for her, and said brokers duly instructed 
their New York correspondents on or about Noyember 5, 
1929, and prior to November 13, 1929, to carry out her said 
instructions. 

6. On November 13, 1929, the president of the United Gas 
Improvement Company publicly announced that! the ex¬ 
change offer of the United Gas Improvement Copipany to 
owners of common stock Class “B” and of common stock 
Class “A” of Commonwealth Utilities Corporation had be¬ 
come effective, as such exchange offer had been accepted by 
the owners of the requisite number of shares of {common 
stock Class “B”. He further announced that in lorder to 
take advantage of such exchange offer, owners of common 
stock Class “B” and common stock Class “A” of the Com¬ 
monwealth Utilities Corporation who had not already de¬ 
posited their shares, should deposit them with J. P. 
19 Morgan depositary on or before November 22, 1929. 

On November 15, 1929, J. P. Morgan & Cjompany 
sent the form letter, attached hereto as Exhibit 1‘C”, to 


petitioners and all other holders of common stock of the 
Commonwealth Utilities Corporation. 

All of the petitioners did accept the said offer of- United 
Gas Improvement Company, and, pursuant to the sgid plan, 
petitioners who were the holders of Class “B” common 
stock received in exchange per share, one share of the 
United Gas Improvement Company common stejek and 
$11.00 in cash; and petitioners who were the owners of 
Class “A” common stock of Commonwealth Utilities Cor¬ 
poration received in exchange therefor one share of the 
common stock of United Gas Improvement Company, for 
each said share. 


Prior to December 31, 1929, certificates for said stock 
of United Gas Improvement Company were issued to pe¬ 
titioners and said cash was paid to them. 

7. At a special meeting of the Board of Directors of 
Commonwealth Utilities Corporation held in St. Louis on 


16 


S. W. FORDYCE VS. G. T. HELVERING, ETC. 


December 16, 1929, all of the directors, officers and mem¬ 
bers of the Executive Committee, with the exception of 
Wiley F. Corl, president, resigned, and at the same meet¬ 
ing there were elected in their stead as directors, officers 
and members of the Executive Committee, certain men who 
were then officials of the United Gas Improvement Com¬ 
pany. 

The Commonwealth Utilities Corporation has continued 
in business and is still in existence. 

20 8. On November 12, 1929, the fair market value of 

the common stock of the United Gas Improvement 
Company was $26.62 per share. On November 13, 1929, the 
fair market value of the common stock of said company 
was $24.62 per share. On November 26, 1929, the fair 
market value of said stock was $29.94 per share. The pe¬ 
titioners did not receive physical possession of the cash 
and the shares of the United Gas Improvement Company 
common stock prior to November 26, 1929. 

9. As determined by the respondent, the petitioner John 
II. Holliday (Docket No. 64127), during the calendar year 
of 1929 owned 109 shares of the stock of the American Tele¬ 
phone and Telegraph Company, and because of said owner¬ 
ship received 109 rights to subscribe to that company’s 10 
vear convertible 4 U>% o- 0 ld debenture bonds dated Julv 1, 
1929. He exercised these rights prior to their expiration 
date. 

The issue of said bonds was authorized by the stockhold¬ 
ers of said company. The authorizations provided for the 
issuance to the stockholders of record May 10, 1929, of 
one right to subscribe for the bonds for each share of 
stock held and that six subscription rights would entitled 
the holder to subscribe, on or before July 1, 1929, for a 
bond of the face amount of $100.00. The stockholders ex¬ 
ercising the subscription rights had the privilege of ex¬ 
changing the bonds for stock on or after January 1, 1930, 
at $180.00 per share during 1930, $190.00 per share during 
1931 and 1932, and $200.00 per share during 1933 to 1937, 
inclusive, subject to reduction on account of the issuance 
of additional stock. The bonds had a value for conversion 
purposes equal to their principal sum. 

The respondent has ruled that the value of these 
rights constituted a cash dividend to said petitioner. 
Said petitioner contends that such rights can not 
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be treated as casli dividends, and can not be considered 
as income received by him during the calendar year of 1929. 

10. The petitioners Thomas W. White, Allen B. Wil¬ 
liams, Samuel W. Fordyce, Ruth E. Williariis, Harriet 
Fordyce, and T. E. Yemm are inhabitants ofj St. Louis, 
Missouri. The petitioner John H. Holliday is domiciled in 
St. Louis, Missouri, but is at present residing jin Manilla, 
P. I. The petitioners H. C. Miller, William R. Hlayes, Ethel 
J. Hayes and Thomas A. Reid are inhabitants of DuQuoin, 
Illinois. The petitioner Wiley Franklin Corlj is an in¬ 
habitant of Villa Nova, Pennsylvania. 

(S.) ABRAHAM LOWEXHAUPT, 

(S.) C. POWELL FORDYCE, 

Attorneys for Petitioners. 
(S.) C. M. CHAREST, | 

General Counsel, Bureau of Internal Reveiiue, 

Attorney for Respondent. 

i 
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Exchange Offer by the United Gas Improvement Company 
to Owners of Common Stock, Class B, and of Common 
Stock, Class A, of Commonwealth Utilities Corporation, 
and Deposit Agreement, Dated as of October! 15, 1929. 
J. P. Morgan & Co., Depositary, 23 Wall St., New York. 

i 

23 The United Gas Improvement Company, 1401 Arch 

Street, Philadelphia, Pa. J 

j 

October 1^, 1929. 

i 

To the Owners of Common Stock, Class B, and of Common 
Stock, Class A, of Commonwealth Utilities Corporation: 

j 

Offer to Common Stock, Class B. i 

7 i 

The undersigned, The United Gas Improvement Com¬ 
pany, hereby agrees, subject to the conditions hereof, to 
purchase from the owners of the above mentioned shares 
of Common Stock, Class B, of Commonwealth Utilities Cor¬ 
poration who shall accept this offer in the manper and 
within the time limit hereinafter provided, all bf such 
shares of stock in respect of which this offer shall be so 
accepted up to 300,000 shares of such Common Stock, Class 
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B, and to issue and/or deliver in payment therefor the 
Common Stock of The United Gas Improvement Company 
(issued or to be issued) without nominal or par value, as 
now constituted, at the rate of one share of such Common 
Stock of The United Gas Improvement Company for each 
share of such Common Stock, Class B, and also to pay as 
additional consideration for such Common Stock, Class B, 
the amount of $11 in cash for each share of such Common 
Stock, Class B, so purchased. 

The foregoing offer is conditioned upon its acceptance, 
in the manner hereinafter provided, on or before Novem¬ 
ber 22, 1929, by the owners of not less than 200,000 shares 


of Common Stock, Class B, and also by the owners of not 
less than two-thirds (%) of the total number of shares of 
said Common Stock, Class B, at the time issued or which 
Commonwealth Utilities Corporation is at the time obli¬ 
gated to issue, including anv shares of Common Stock, 
Class B, which may be issued upon the conversion of out¬ 
standing Six Per Cent (6%) Convertible Gold Debentures 
of Commonwealth Utilities Corporation or upon the exer¬ 
cise of outstanding purchase warrants or options of Com¬ 
monwealth Utilities Corporation; provided, however, 
24 that The United Gas Improvement Company shall 
have the right, at its option, (1) in case such mini¬ 
mum number of shares of Common Stock, Class B, shall 
not have been deposited on or before November 22nd, 1929, 
to extend such date of November 22, 1929, by not more than 
five days in the agrgegate and'or (2) to declare this offer 
effective at an\f time prior to November 22, 1929 (or if the 
time for depositing stock is extended as above provided, 
prior to November 27, 1929), upon acceptance by the own¬ 
ers of less than the above defined minimum number of 


shares of the outstanding Common Stock, Class B, by de¬ 
livering written notice of its intention so to do to the De¬ 
positary hereinafter mentioned, on or prior to the date, 
when the period of the acceptance of this offer would 
otherwise expire. In case this offer is accepted by the 
owners of the above defined minimum of Common Stock, 
Class B, or in case The United Gas Improvement Company 
shall declare this offer effective prior to November 27, 1929, 
upon acceptance thereof by the owners of less than the 
above defined minimum number of shares of the outstand¬ 
ing Common Stock, Class B, as above provided, said Com- 
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pany shall purchase in accordance with the terins of the 
offer herein contained all, but not less than all, of the shares 
of Common Stock, Class B, deposited as herein! provided 
on or before November 22, 1929, or such later dat'p as shall 
be fixed by extension as above provided. In commuting the 
said minimum of shares of Common Stock, Clasjs B, The 
United Gas Improvement Company agrees that aijiy shares 
of such stock owned or held, directlv or indirectlv, jbv or for 
it or by or for any of its subsidiaries shall either (1) be 
exchanged hereunder as herein provided, or (2) bd credited 
upon and deducted from said minimum number o*f shares. 

Offer to Common Stock, Class A. 

The undersigned further agrees that, if it purchases 
shares of Common Stock, Class B, pursuant to t|he fore¬ 
going offer and in accordance with its terms, it Will also 
purchase from the owners of Common Stock, Clas^ A, who 
shall accept this offer in the manner and within |he time 
limit above provided, all of such shares of stock iii respect 
of which this offer shall be so accepted up to 43,079 shares 
of such Common Stock, Class A, issued or which Common- 

*-••• 7 • m 7 m • i 

wealth Utilities Corporation is then obligated to iksue,* in¬ 
cluding in said Common Stock, Class A, any shares which 
may be issued upon conversion of outstanding First 
25 Mortgage Six Per Cent (6%) Convertible Gold 
Bonds, Series A, of Louisiana Ice & Utilities, Inc. In 
payment for such Common Stock, Class A, the undersigned 
will issue and/or deliver Common Stock of The United Gas 
Improvement Company (issued or to be issued) Without 
nominal or par value, as now constituted, at the rat(f of one 
share of such Common Stock of The United Gas Improve¬ 
ment Company for each share of such Commonj Stock, 
Class A, so purchased. 


Deposit of Stock. i 

For the purpose of providing a method for the Accept¬ 
ance of the foregoing offers and for the consummation 
thereof, if thev shall become effective on the conditions 

• _ i 

above provided, The United Gas Improvement Company 
has entered into an agreement bearing even date herewith 
with J. P. Morgan & Co., as Depositary, a copy of j which 
Deposit Agreement is annexed hereto as Exhibit A. Any 
owner of Common Stock, Class B, or Common Stocky Class 

l 
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A, desiring to take advantage of the foregoing offers and 
to become a party to said Deposit Agreement may do so 
onlv bv delivering his stock within the time limit above 
provided to such Depositary at its principal office, Xo. 23 
AVall Street, Xew York Citv, or at the office of anv agent 
of said Depositary appointed for the purpose, for deposit 
under the said Deposit Agreement. Each stock certificate 
so deposited must be duly endorsed in blank for transfer, 
or accompanied by a duly executed stock transfer power in 
form approved by the Depositary, and signatures must be 
guaranteed by a bank or trust company doing business in 
Xew York or having a Xew York correspondent, or by a 
Xew York Stock Exchange firm. Xo transfer tax stamps 
need be affixed to or enclosed with the certificates of stock 
so deposited unless the Certificate of Deposit is to be is¬ 
sued in a name other than that in which the stock of Com¬ 
monwealth Utilities Corporation stands. 

On receipt of said stock the Depositary will issue appro¬ 
priate Certificates of Deposit therefor, exchangeable, if the 
above offers shall have become effective as above provided, 
for Common Stock of The United Gas Improvement Com¬ 
pany and cash on the basis above set forth. All dividends 
of every kind on deposited stock shall be paid or delivered 
to the Depositary. Such dividends shall be paid or de¬ 
livered to The United Gas Improvement Company if the 
aforesaid offers become effective and are consummated; 

if said offers do not become effective and are not 
26 consummated such dividends shall be paid or de¬ 
livered to the registered owners, at the time of the 
termination of the Deposit Agreement, upon surrender to 
the Depositary of Certificates of Deposit. 

If the aforesaid offers become effective by acceptance or 
declaration as above provided, The United Gas Improve¬ 
ment Company agrees that prior to November 27, 1929, 
(or, if the time for depositing stock is extended as above 
provided, prior to December 2, 1929) it will deliver to the 
Depositary, upon receipt from it of the deposited shares of 
Common Stock, Class K, and Common Stock, Class A, the 
Common Stock of The United Gas Improvement Company 
and the cash required for the purpose of effecting the ex¬ 
change on the 'terms above set forth, and the Depositary 

will then make deliverv of such Common Stock and cash 

* 

to the record holders of the Certificates of Deposit, or their 
registered assigns, on surrender thereof. 
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If the aforesaid offers do not become effective |as above 
provided, or are not consummated by the payment of the 
purchase price to the Depositary as herein provided, all 
Common Stock, Class B, and Common Stock, Clas^ A, shall 
be returned by the Depositary to the record holders of its 
Certificates of Deposit, or their registered assigns^ on sur¬ 
render thereof, provided that no such return need!be made 
prior to December 2, 1929. 

Any shares of Common Stock of The United Gas Im¬ 
provement Company deliverable under either of jhe fore¬ 
going offers shall be full-paid and nonassessable, and shall 
be listed on the New York Stock Exchange and shall carry 
all dividends and rights accruing on any of said Common 
Stock from and after October 1, 1929, except tpe right 
heretofore granted to Common stockholders of record Oc¬ 
tober 31, 1929, to purchase on or before December 31, 1929, 
additional shares of said Common Stock at $20 per share. 

Any shares of Common Stock of Commonwealth Utilities 
Corporation deposited hereunder shall carry all dividends 
and rights accruing to said shares from and after July 31, 
1929, except the cash dividend of twenty-five cents per 
share payable October 1, 1929, to stockholders of record 
September 20, 1929. j 

Mr. AVilev F. Corl, the President and a Director of Com- 
monwealth Utilities Corporation, conducted the negotia¬ 
tions with The United Gas Improvement Company, result¬ 
ing in these offers. The United Gas Improvement Com¬ 
pany has agreed that if the aforesaid offers become effec¬ 
tive and are consummated it will pay to Mr. Corl indi¬ 
vidually an additional amount of $1.00 for each share of 
Common Stock, Class B purchased by it uijider the 
27 terms of said offers, which shall belong to him abso¬ 
lutely and without responsibility for its disjposition 
to either The United Gas Improvement Company c|r stock¬ 
holders of the Commonwealth Utilities Corporation [whether 
or not such stockholders shall deposit their stock ufider the 
aforesaid Deposit Agreement. Mr. Corl has agreed to pay 
the stock transfer taxes upon the transfer of the stock to 
The United Gas Improvement Company in case tl^e offers 
are consummated and the costs, charges and expanses of 

the Deposit a rv in anv event. He has advised us that it is 
1 * * 

his expectation that these and the other expenses which he 
will pay and the payments which he will make tp others 
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(including officers, directors and employees of Common¬ 
wealth Utilities Corporation) whose services and coopera¬ 
tion were, in his judgment, valuable to the Commonwealth 
Utilities Corporation, or in securing the consummation of 
the exchange will amount to one half of the amount to be 
paid to him and he will retain as compensation for his own 
services not exceeding 50c a share for each share of Com¬ 
mon Stock, Class B purchased. 

THE UNITED GAS IMPROVEMENT 
COMPANY, 

Bv JOHN E. ZIMMERMAN, 

President. 
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Exhibit A. 
Deposit Agreement. 


This Agreement, dated as of October 15, 1929, between 
The United Gas Improvement Company, a corporation of 
the State of Pennsylvania (hereinafter called the “Com¬ 
pany”), party of the first part, J. P. Morgan & Co., a co¬ 
partnership with its principal place of business at 23 Wall 
Street, New York City (hereinafter called the “Deposi¬ 
tary"), party of the second part, and such holders of the 
Common Stock, Class B, and Common Stock, Class A, of 
Commonwealth Utilities Corporation, a corporation of the 
State of Delaware, as shall become parties hereto in the 
manner hereinafter provided, who, with their successors in 
interest, are hereinafter termed the “Depositors”, parties 
of the third part, 

Witnesseth that: Whereas the Company has made an 
offer bearing even date herewith to the holders of Common 
Stock, Class B (hereinafter called the “Class B Stock”) 
and of the Common Stock, Class A (hereinafter called the 
“Class A Stock”) of Commonwealth Utilities Corporation 
(hereinafter called “Commonwealth”) to purchase shares 
of such Class B Stock and such Class A Stock upon the 
basis and subject to the terms and conditions of said offer; 
and 

Whereas an original copy of said offer (hereinafter 
called the “Exchange Offer”) has been delivered to and 
is now lodged with the Depositary for the account and 
benefit of the holders of Class B Stock and Class A Stock; 
and 
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Whereas the Company, as contemplated in the Exchange 
Offer, desires by this Agreement to provide a method for 
the acceptance of the Exchange Offer by holders of the 
Class B Stock and Class A Stock and for the consjummation 
of the Exchange Offer, if the same shall become effective in 
accordance with its terms; j 

Now, therefore, in consideration of the premises and of 
the mutual promises herein contained, the parties do 
hereby severally agree, each Depositor agreeing j(each for 
himself and not for any of the others) with (he other 
Depositors and the Company and the Depositary, as 
follows: j 

First: Holders of Class B Stock and/or Classj A Stock 
of Commonwealth may become parties to this agrejement by 
depositing certificates representing such stock witji the De¬ 
positary on or before November 22, 1929, or on dr before 
such later date not later than November 27, 192(), as the 
Company may fix as provided in the Exchange Offer. 
Each stock certificate so deposited must be duly jmdorsed 
in blank for transfer, or accompanied by a duly (executed 
stock transfer power in the form approved by the! Deposi¬ 
tary, and signatures must be guaranteed bv a bank or trust 
company doing business in New York or having a New 
York correspondent, or by a New York Stock Exchange 
firm, unless such guarantee is waived by the Company. No 
transfer tax stamps need be affixed to or enclosed with the 
certificates of stock so deposited, but any necessarjy trans¬ 
fer stamps will be affixed by the Depositary and be (charged 
against the expenses hereinafter provided for. Eadli stock¬ 
holder who shall deposit his stock certificate or certificates 
shall, without more, be held to have assented to and shall 
be bound by the provisions of this Agreement in tljie same 
manner and with the same effect as if he had executed the 
same. j 

Second: Upon depositing his stocks as aforesaid each De¬ 
positor will receive a Certificate or Certificates of Deposit 
specifying the class of stock and the number of shajres de¬ 
posited. Such Certificates of Deposit shall be substantially 
in the form hereto annexed, marked Schedule A and made 
a part liereoi. 

Third: The Depositary shall keep at its office books, and 
shall record in such books the names and addresses (as 
furnished by the Depositors) of all persons to whofii Cer- 
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tificates of Deposit are issued by such Depositary and shall 
likewise record in such books all transfers of Certificates 
of Deposit made by such Depositary. 

The interests represented by the respective Certificates 
of Deposit issued hereunder shall be transferable, subject 
to the terms and conditions of this agreement, on the 
29 books of the Depositary by the holders thereof in 
person or by a duly authorized attorney, upon sur¬ 
render of such Certificates of Deposit, properly endorsed, 
accompanied by any transfer tax stamps required by law. 
Thereupon a new Certificate or Certificates of Deposit 
shall be issued to the transferee. Any Certificate of De¬ 
posit may be so transferred at the office of the Depositary. 
The Depositary may make such appropriate rules and 
regulations governing the transfer and issue of Certifi¬ 
cates of Deposit and the procedure to be followed by the 
Depositary as it considers desirable. Each transferee of 
any Certificate of Deposit by acceptance thereof shall be 
deemed to be a Depositor, and shall be a party to this 
Agreement and, as such, entitled to the same rights and 
privileges, and in every way as fully bound and subject to 
this Agreement as the original Depositor. 

Fourth: Title to the Certificates of Deposit when duly en¬ 
dorsed shall be transferable to the extent permitted by 
law with the same effect as in the case of negotiable instru- 
ments. Each holder of a Certificate of Deposit by accept¬ 
ance thereof shall be deemed to consent and agree that de¬ 
livery by any bearer of such Certificate of Deposit, duly en¬ 
dorsed in blank shall vest the title thereto and all rights 
and interests represented thereby in the transferee to the 
same extent for all purposes as would delivery under like 
circumstances of a negotiable instrument payable to bearer; 
provided, however, that the Depositary may treat the rec¬ 
ord holder of any Certificate of Deposit for the time being 
(or when presented duly endorsed in blank the bearer 
thereof) as the absolute owner thereof, for all purposes and 

shall not be affected bv anv notice to the contrarv. 

• * • 

Fifth: In case any Certificate of Deposit issued here¬ 
under shall be mutilated, destroved or lost, there mav be 
issued a new Certificate of like tenor and representing the 
same amount of stock, in exchange and substitution for the 
Certificate mutilated, destroyed or lost, upon the de¬ 
livery of such mutilated Certificate or upon furnishing to 
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the Depositary proof satisfactory to it of the destruction or 
loss of such Certificate, and upon furnishing the Djcpositarv 
and the Company indemnity satisfactory to theip against 
any loss or damage by or as a result of the issu^ of such 
Certificate. I 

Sixth: The deposit of shares of stock of Commonwealth 
in accordance with the provisions of this Agreenjent shall 
not constitute an assignment thereof, but the title ^o the de¬ 
posited stock shall remain in the Depositors thereof unless 
and until the Exchange Offer becomes effective and is con- 
sunimated. 

Seventh: The Depositors hereby severally irrevocably 
authorize and empower the Depositary to receive, and irre¬ 
vocably authorize and direct Commonwealth to pay to or on 
the order of the Depositary, all dividends of every kind 
(whether payable in securities or cash) paid 01 ^ the de¬ 
posited stock so long as it shall remain on deposit) hereun¬ 
der. All such dividends shall be retained by thel Deposi- 
tarv, and shall be distributed with the shares of 'stock on 
which they were paid, upon the termination of this Agree¬ 
ment, (a) to the Company if the Exchange Offer sljiall have 
become effective and shall have been consummated as above 
provided, or (b) if such offer shall not have become jeffective 
and have been consummated, to the registered owners, at 
the time of the termination of this Agreement, ujDon sur¬ 
render to the Depositary of the Certificates of 'Deposit 
issued hereunder. The Depositary’ shall not be obliged to 
pay’ interest on any’ amounts of cash received by’ it under 
this paragraph. 

Eighth: Subject to the Exchange Offer becoming effec¬ 
tive by’ the deposit hereunder of Class B Stock toi the re¬ 
quired amount and within the time limit provided in the 
Exchange Offer, the Company irrevocably agrees with each 
and every Depositor to acquire all Class B and Class A 
Stock deposited hereunder within the time limit jso pro¬ 
vided, and to pay therefor by- issuing and/or delivering 
to the Depositary’, prior to November 27, 1929 (oij, if the 
time for depositing stock is extended as above provided, 
prior to December 2,1929), its Common Stock without nomi¬ 
nal or par value, as now constituted, (hereinafter called the 
“Common Stock”) and by paying to the Depositary’ the 
cash (in each case for the account of the Depositors fix their 
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respective interest may appear) to the respective amounts 
required l>v the terms of the Exchange Offer to effect pay¬ 
ment in full for all (’lass B Stock and Class A Stock so de¬ 


posited and, subject as aforesaid, each holder of a Certifi¬ 
cate of Deposit irrevocably agrees to the delivery to the 
Company by the Depositary of the deposited stock repre¬ 
sented by his Certificate of Deposit upon receipt by the 
Depositary for his account of the Common Stock and cash 
deliverable in respect thereof under the terms of the Ex¬ 
change Offer. 

Ninth: The certificates for the Common Stock of the Com¬ 


pany deliverable to the Depositary, as above provided, 
shall be made out in the names of the holders of the Certifi¬ 


cates of Deposit as their respective interests therein may 
be certified to the Company by the Depositary; or, if 
30 the Depositary shall so request, all or any part of 
such certificates shall be made out in the name or 


names of the nominee or nominees of the Depositary. All 
cash payments required to be made to the Depositary as 
above provided shall be paid in New York funds to the 
Depositary or upon its order. On receipt by the Depositary 
of certificates i for the Common Stock and cash to the re¬ 


spective amounts required in respect of all Class B Stock 
and Class A Stock deposited hereunder within the time limit 
provided in the Exchange Offer, the Depositary shall de¬ 
liver to the Company the shares of such stock deposited 
with it hereunder. After receipt by the Depositary of cer¬ 
tificates for the Common Stock and of cash as above pro¬ 
vided, and upon surrender by the holders of their respec¬ 
tive Certificates of Deposit representing stock deposited 
hereunder, properly endorsed as required by the Deposi¬ 
tary, the Depositary shall deliver to such holders certificates 
made out in the names of such holders for the number of 


shares of the Common Stock of the Company to which they 
are respectively entitled, together with the amount of cash 
to which they are entitled, all on the basis provided in the 
Exchange Offer. 

Tenth: In the event that the Exchange Offer shall not 
have become effective or shall not have been consummated 


as therein provided, a notice to that effect shall be mailed 
by the Depositary to the registered holders of Certificates 
of Deposit representing the deposited stock, and the de¬ 
posited stock shall thereupon be returned to the holders of 


S. W. i'OHDYCE VS. G. T. HELVERING, ETC.j 27 

Certificates of Deposit upon surrender thereof !to the De¬ 
positary, properly endorsed as required by the Depositary, 
in the respective amounts represented by the Certificates of 
Deposit. The holders of Certificates of Deposit agree, upon 
notice from the Depositary, to surrender such Certificates 
of Deposit and to accept such shares of stock. ! 

Eleventh: The Depositary, for itself and its Successors, 
agrees to act as Depositary under this Agreement, but only 
upon the terms and conditions hereof, including the follow¬ 
ing, all of which shall bind the Company anjl the De¬ 
positors : 

(a) The Depositary assumes no obligation to distribute 
any stock or to pay any money to any Depositor unless and 
until, and only to the extent, that the same shall be deliv¬ 
ered or paid to it for such purpose. 

(b) The Depositary shall not be responsible injany man¬ 
ner whatever for any of the representations anjd recitals 
contained herein or in tlie Exchange Offer, or in anv cir- 
cular issued under or in connection with this Agreement or 

i 

said Exchange Offer. 

(c) No statement, explanation or suggestion contained in 

anv notice or circular which mav be issued or advertised 

* # * # ] 
or otherwise distributed by the Depositary, is intended or 

is to be accepted as a representation or warranty in con¬ 
nection with the deposit of stock hereunder. 

(d) The Depositary shall not be liable to any onje for any 
act or omission of any of its agents or of any bmployee 
selected in good faith, nor for any error of judgment, or 
mistake of law, nor for any action taken in good faith in the 
belief that any certificate of stock or bond or anv olther doc- 
ument or paper or any signature, is genuine, nor|for any¬ 
thing under or in connection with this Agreement other 
than wilful malfeasance. 

(e) The Depositary and the Company by the execution 
and delivery of this Agreement, assume no obligation, legal 
or equitable, express or implied, to any holder or registered 
owner of Class B Stock or of Class A Stock who j^hall not 
deposit his stock hereunder, nor to any person whomsoever, 
other than the holders of Certificates of Deposit issued in 
accordance with the terms of this Agreement. 

(f) Depositors shall not be liable for any transfer taxes 
upon the transfer of their shares to the Company or for any 
costs, charges or expenses of the Depositary. As s^et forth 
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in the Exchange Offer, arrangements have been made by 
the Company for the payment of all such costs, charges and 
expenses by the Company or by Mr. Wiley F. Corl, and the 
Company hereby agrees that it will guarantee the due pay¬ 
ment of all such costs, charges and expenses. 

(g) The Depositary may advise with counsel and the 
opinion of counsel shall be full protection and justification 
of the Depositary for anything done or omitted or sought to 
be done by it in accordance with such opinion. 

31 (h) The Depositary shall not, by the deposit of 

stock hereunder, obtain any title to such stock so 
deposited, nor any interest therein or obligation in respect 
thereof other than the custody and disposition thereof in 
accordance with the terms of this Agreement. 

(i) The Depositary, and any of its partners or agents, 
may be or become depositors and may deposit stock here¬ 
under, and shall in such event be entitled to all the benefits 
and rights conferred upon depositors under any provisions 
hereof or of the Exchange Offer, the same as though the 
Depositary were not acting as such hereunder. 

Twelfth: Each holder of a Certificate of Deposit by the 
surrender thereof and acceptance of the certificates of 
Common Stock and cash distributed by the Depositary 
upon the consummation of the Exchange Offer as herein 
provided, or in the event that such Offer shall not become 
effective as therein provided, upon return of the amount 
of Class B Stock or Class A Stock designated in the Cer¬ 
tificate of Deposit, releases and discharges the Depositary 
and the Company from all liability and accountability of 
every kind, character and description whatsoever. 

Thirteenth: The Depositary may appoint one or more 
agents to accept and receive deposits of stock for the De¬ 
positary and to deliver Certificates of Deposit therefor and 
for other purposes connected herewith. 

Fourteenth: All notice to the Depositors under this 
Agreement mav be made bv mailing addressed to their 
respective addresses as the same appear on the books of 
the Depositary. Any notice whatever when so given by 
the Company or by the Depositary may be taken and con¬ 
strued as though personally served upon all holders of 


Certificates of Deposit as of the date of the mailing thereof. 


Fifteenth: This Agreement and all the provisions herein 


shall extend to and be obligatory upon the parties hereto, 


S. W. FORDYCE VS. G. T. HELVERING, ETC. 


29 


and their and each of their survivors, heirs, exceptors, ad¬ 
ministrators, successors and assigns. 

In witness whereof, The United Gas Improvement Com¬ 
pany has caused this Agreement to be duly executed by its 
proper officers and has deposited the same with the De¬ 
positary specified herein; J. P. Morgan & Co. has caused 
this Agreement to be duly executed, and the parties of the 
third part, the Depositors, have deposited their stock here¬ 
under, all as of the dav and year first above written. 

THE UNITED GAS IMPROVEMENT 
COMPANY, 

By JOHN E. ZIMMERMAN, 

President. 

Attest i 

[corporate seal.] JOHNS HOPKINS, j 

Secretary, j 


J. P. MORGAN I & CO. 
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Schedule A. 


No. —. 

- Shares. 

Common Stock, Class —. 


Certificate of Deposit of Common Stock, Class — of Com¬ 
monwealth Utilities Corporation under the Agreement 
Dated October 15, 1929. J. P. Morgan & Co., Depositary, 
23 Wall Street, New York, N. Y. 

This is to certify that-, or predecessor in titlb hereto, 

has deposited certificates for — shares of the Common 
Stock, ("lass — of Commonwealth Utilities Corporation 
(hereinafter called the 44 Corporation”), a corporation of 
the State of Delaware, under the Agreement dated Octo¬ 
ber 15, 1929, between The United Gas Improvement Com¬ 
pany, the undersigned Depositary, and such holders of the 
Common Stock, Class A, and/or Common Stock, Class B, 
of the Corporation as shall become Depositors under said 
Agreement, such deposit of the shares above djescribed 
being made for the purposes and upon the terms ^nd con¬ 
ditions expressed in said Agreement. 

Reference is made to the aforesaid agreement (Qf which 
a copy may be inspected at the office of the undersigned 
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Depositary) for a complete statement of the terms and 
provisions thereof, and of the rights thereunder of the 
holder of this Certificate. By accepting this Certificate, 
the holder hereof accepts the said Agreement and becomes 
bound by all the provisions of said Agreement. 

This Certificate of Deposit and the rights represented 
hereby are transferable upon books kept at the office of the 
undersigned in the City of New York, by the holder hereof 
in person or by duly authorized attorney, upon surrender 
of this Certificate of Deposit properly endorsed. Title to 
this Certificate of Deposit when duly endorsed shall be 
transferable to the extent permitted by law with the same 
effect as in the case of a negotiable instrument. Each holder 
hereof consents and agrees that deliverv bv anv bearer of 
this Certificate of Deposit duly endorsed in blank shall 
vest the title hereto and all rights and interests repre¬ 
sented lierebv in the transferee to the same extent for all 
%■ 

purposes as would delivery under like circumstances of 
a negotiable instrument payable to bearer; provided, how¬ 
ever, that the undersigned and all other parties to said 
agreement mav treat the record holder hereof for the time 
being (or, when presented duly endorsed in blank, the 
bearer hereof) as the absolute owner hereof for all pur¬ 
poses, and shall not be affected by any notice to the con- 
t rarv. 


In witness whereof, this Certificate has been executed bv 
the Depositary. 


Dated 


J. P. MORGAN & CO., 

Depositary. 


33 (Reverse.) 

For value received, the undersigned hereby sells, assigns 

and transfers unto-the within Certificate and all rights 

and interests represented thereby, and hereby irrevocably 

constitutes and appoints - attorney, to transfer the 

same on the books of the within named Depositary with 
full power of substitution. 

Dated-,-. 


In the presence of: 
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r.i 


Note. —The signature to the above assignment must be 
guaranteed by a bank or trust company doing business in 
New York or having a New York correspondent or by a 
New York Stock Exchange firm. 

The signature must correspond with the naipe as writ¬ 
ten upon the face of this Certificate, in every j particular, 
without alteration or enlargement, or any change whatever. 

If the assignment be executed by a corporation, an ad¬ 
ministrator, executor, trustee, guardian, attorney or other 
fiduciary, proper evidence of authority so to act, if not on 
file with the Depositary, must be forwarded with the as- 

u. ! 

signment. 




Exhibit B. 


Letter of Transmittal to Accompany Deposit of Stock 
Certificates of Commonwealth Utilities Corporation. 

- -L, 1929. 


To J. P. Morgan & Co., 

23 Wall Street, ! 

New York, N. Y., j 

Depositary: 

The undersigned transmit herewith Certificates Nos. 
-aggregating — shares of Common Stock Claks A with¬ 
out par value and Certificates Nos. - aggregating — 

shares of Common Stock Class B without par value of 
Commonwealth Utilities Corporation and deposits the same 
with you as Depositary, under the Deposit Agreement 
dated October 15, 1929, for the purposes of said Deposit 
Agreement. ! 

Kindly issue and deliver your transferable Certificates 
of Deposit therefor under said Deposit Agreement as fol¬ 
lows : j 

Name: -. i 

Address: -. 


(Please typewrite or print full name and address.) 
Verv truly yours, 

(Signature:) -!-, 

(Address:) -j-. 

Note. —Please date and sign this Letter of Transmittal 
and send it together with your certificates for Common 
Stock Class A and Common Stock Class B of Common- 
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wealth Utilities Corporation, duly endorsed in blank or 
accompanied bv proper instruments of transfer, in blank, 
to the above-named Depositary. 

Stock certificates sent bv mail should be registered and 
insured. 

When endorsing certificates as attorney, executor, admin¬ 
istrator, trustee or guardian, please give your full title as 
such and evidence of your authority to act in such capacity. 
All endorsements should be guaranteed by a bank or trust 
company having a Xew York office or correspondent, or 
by a firm having membership in the Xew York Stock Ex¬ 
change. 

Xo stock transfer stamps are required on stock sent for 
deposit unless the Certificate of Deposit is to be issued in 
a name other than that in which the stock of Commonwealth 
Utilities Corporation stands, in which case the certificates 
must be accompanied by stamps or funds to cover. 

35 Exhibit C. 

J. P. Morgan & Co., Wall St. Corner Broad, New York. 

Drexel & Co., Philadelphia. 

Morgan Grenfell & Co., London. 

Morgan & Cie., Paris. 

1 November 15, 1929. 

To the Holders of Certificates of Deposit for Common Stock 

Class B and Common Stock Class A of Commonwealth 

Utilities Corporation: 

The Exchange Offer dated October 15, 1929, of The 
United Gas Improvement Company to the owners of Com¬ 
mon Stock Class B and to the owners of Common Stock 
Class A of Commonwealth Utilities Corporation lias become 
effective by the deposit with the undersigned as Depositary 
under the Deposit Agreement dated October 15, 1929, of the 
required number of shares of Common Stock Class B of 
Commonwealth Utilities Corporation. 

Under the terms of said Exchange Offer the certificates 
for stock of The United Gas Improvement Company and 
cash are to be delivered to the undersigned as Depositary 
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under said Deposit Agreement not later than! November 
27th, 1929. i 

In order to receive their distributive share of stock and 
cash, it* any, the holders of Certificates of Depcjsit are re¬ 
quested to forward the same as soon as convenient to J. P. 
Morgan & Co., 23 Wall St., New York, N. Y. 

Where the stock is to be issued in the name 6f and the 
check for cash, if any, made payable to the oriier of the 
holder in whose name the Certificate of Deposit is regis¬ 
tered, no endorsement of the Certificate of Deposit is re¬ 
quired. 

In all cases where the new stock is to be issued in and the 
check for cash, if any, made payable to names other than 
the registered holder of the Certificate of Deposit, it must 
be properly endorsed with the signature guaranteed and 
the necessary New York and Federal stock transfer tax 
stamps affixed. 

In cases where Certificates of Deposit must be endorsed 
they should be endorsed in exactly the same n^me which 
appears on the face of the Certificate of Deposit and the 
endorsement guaranteed. 

J. P. MORGAN & cjo., 

Depositary . 

, I 

Note: When endorsing certificates as attorney, executor, 
administrator, trustee or guardian, please give your full 
title as such and evidence of your authority to aqt in such 
capacity. All endorsements should be guaranteed by a 
bank or trust company having a New York office or corre¬ 
spondent, or by a firm having membership in the New York 
Stock Exchange. 


5—6283a 
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36 United States Board of Tax Appeals. 

Docket Nos. 63228, 63234-63238, 63451, 64127, 66886, 66887, 

66902, 67832. 

Thomas W. White, Petitioner, et al., 1 

v. 

Commissioner of Tvternal Revenue, Respondent. 

Promulgated February 27, 1934. 

1. Where a corporation, by issuing its own stock and pay¬ 
ing cash, acquires a majority of the voting stock of another 
but less than a majority of the nonvoting stock, the trans¬ 
action is not a reorganization under the Revenue Act of 
1928, and the stockholders do not come within the provisions 
of that act limiting the recognition of gain or loss. 

2. The evidence fails to establish a deposit by the pur¬ 
chasing corporation to complete the purchase prior to No¬ 
vember 26, 1929, any obligation to make a deposit, or any 
right in the stockholders to demand payment before that 
date. Held, there was no error in respondent’s use of the 
value of the stock on that date as the measure of gain to 
the stockholders, rather than the value on an earlier date 
when the purchase plan was declared effective by the presi¬ 
dent of the purchasing corporation. 

3. IIeld, following T. /. Hare Powel , 27 B. T. A. 55, that 
rights to subscribe to bonds of the American Telephone & 
Telegraph Co. issued to stockholders of that company are 
not income. 

Abraham Lowenhaupt, Esq., for the petitioners. 

Dean P. Kimball, Esq., for the respondent. 

Opinion. 

Arundell: 

The respondent has determined deficiencies in income for 
the Year 1929 as follows: 


i Proceedings of the following petitioners are consolidated herewith: H. C. 
Miller: Allen R. Williams: Samuel W. Fordyce; Ruth E. Williams: Harriet 
Fordyce: T. E. Yemrn: John H. Holliday: William R. Hayes: Ethel J. 
Hayes: Thomas A. Reid; and Wiley Franklin Corl. 
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Docket No. Petitioner Amount 

63228 Tomas W. White.j $370.30 

63234 H. C. Miller .| 5,774.68 

63235 Allen B. Williams. j 3,669.30 

63236 Samuel W. Fordyce . 1,330.04 

63237 Ruth E. Williams . 2,185.86 

63238 Harriet Fordyce . 242.07 

63451 T. E. Yemm. 3,957.17 

64127 John H. Holliday .! 1,026.17 

66S86 William R. Hayes.j 2,864.83 

66887 Ethel J. Hayes. 1,863.83 

66902 Thomas A. Reid. 4,044.15 

67832 Wiley Franklin Corl. 18,747.24 


37 Each of the proceedings raises the issue of whether 
a transaction whereby the United Gas Improvement 
Co. acquired stock of the Commonwealth Utilities Corpora¬ 
tion was a reorganization which would limit the gain real¬ 
ized bv Commonwealth stockholders to the amount of cash 

» i 

received on the exchange. In the event of an adverse hold¬ 
ing on that issue, petitioners allege that respondent used 
the wrong date for valuing the stock received by tb|em. 

An additional question in the case of John Ii. ^Tolliday, 
Docket No. 64127, has to do with rights issued in connection 
with stock of the American Telephone & Telegraph Co. 

We adopt as our findings of fact the agreed statement 
of facts filed at the hearing and set out here oiilv those 
necessary to an understanding of the questions prdsented. 

All of the petitioners were owners of class B common 
stock of the Commonwealth Utilities Corporation, herein¬ 
after called Commonwealth. At November 12, 11929, the 
several kinds of Commonwealth stock were as follows: 

Shares Shares 
author- out- 

Kinds of stock ized standing 

Common, class A, nonvoting. . . 100,000 3,164 

Common, class B, voting. 300,000 212,444 i 

Preferred, nonvoting .1 f (Series 901. 


Do . [ 50,000 <j (Series B) 5,044. 

Do ..J [(Series C) 15,000. 


In addition to shares of class B common stock Outstand¬ 
ing, 63,000 shares thereof were reserved for conversion of 
debentures, and 14,508 shares were reserved for subscrip- 
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tion on warrants attached to the series C preferred stock. 
The preferred stock was preferred as to dividends and as 
to assets in case of liquidation. The preferred stock had 
no voting rights except in the event that six quarterly divi¬ 
dends were defaulted, in which case the holders of such 
stock were entitled to vote until all defaults in preferred 
dividends were made good. 

On October 15, 1929, the United Gas Improvement Co., 
hereinafter called United, made an offer to the owners of 


Commonwealth class A and class B common stock to acquire 
their stock. The first portion of tlie written offer was ad¬ 
dressed to the class B stockholders, and in it United offered 


to purchase class B stock up to 300,000 shares and to give 
in payment for each share thereof one share of its common 
stock and $11 in cash. The part of tlie offer addressed to 
the Commonwealth class A stockholders was conditioned 


upon the purchase of the class B stock. The offer was that 
if United purchased the class B stock, it would also purchase 
class A stock up to 43,079 shares, giving in payment for each 
share one share of its own common stock. 


38 Under the above offer. United acquired 2,986 
shares of class A Commonwealth stock and 267,585 
shares of class' B stock during the month of November 
1929. In December it acquired an additional 10 shares of 
class A and 1,948 shares of class B. Between November 
12 and December 31, 1929, the outstanding class B common 
stock of Commonwealth had been increased, partly through 
exercise of warrants on series C preferred stock and con¬ 
version of debentures, and at December 31, 1929, the out¬ 
standing class B common stock amounted to 277,672 shares. 
By that date, pursuant to the offer of October 15, United 
had acquired 2,996 shares of class A common and 269,533 
shares of class B common. 


All of the petitioners accepted the United offer and at 
some undisclosed time between November 26 and Decem¬ 
ber 31, 1929, received for each share of Commonwealth 
class B common one share of United common and $11 in 
cash, and those who owned Commonwealth class A com¬ 
mon received for each share thereof one share of United 
common. It is stipulated that respondent has correctly 
determined the ■ number of shares of Commonwealth ex- 
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changed in each case and the date of acquisition and cost 
thereof. i 

United acquired none of the Commonwealth j preferred 
stock. Commonwealth has continued in business and is 
still in existence. At a meeting of directors of: Common¬ 
wealth on December 16, 1929, all of the directors, officers, 
and members of the executive committee, except] Wiley F. 
Corl, president, resigned, and at the same meejing there 
were elected in their stead directors, officers, andj members 
of the executive committee men who were officials of United. 

The completion of the offer of October 15,1929, by United 
was subject to the condition that a wo thirds of the class B 

. i 

common stock be deposited for exchange on or before No¬ 
vember 22, 1929, subject to an extension of not rpore than 
five days, but in the event the full two thirds wefe not de¬ 
posited United could nevertheless declare the offer effec¬ 
tive by written notice to the depositary prior to November 
22, 1929, or prior to November 27 in the event of extension 
of time. Under the offer, J. P. Morgan & Co. was desig¬ 
nated as the depositary for the Commonwealth stock. By 
the close of business November 12, 1929, there had been de¬ 
posited 202,885 shares of class B common and 1,989 shares 
of class A common stock of Commonwealth. 

All of the petitioners except Allen B. Williams and Ruth 
E. Williams had deposited their Commonwealth class B 
common stock with the depositary on or before November 
12, 1929. The two named petitioners, Allen B. [Williams 
and Ruth E. Williams, had deposited part of tlifeir stock 
prior to November 13, and as to the balance, wjiieh was 
being held for them by brokers in St. Louis,] they in- 
59 structed the brokers on October 24 and igain on 
November 4 to send the certificates to the depositary, 
which instructions the broker sent to their New Yofk corre¬ 
spondents on or about November 5, 1929. 

On November 13, 1929, the president of United publicly 
announced that the exchange offer had become effective, 
the offer having been accepted by the owners of the requi¬ 
site number of class B shares of Commonwealth. He fur¬ 
ther announced that in order to take advantage of the ex¬ 
change offer, owners of class B and class A stock Ivho had 
not already deposited their shares should do so oil or be¬ 
fore November 22, 1929. On November 15, 1929, the de¬ 
positary issued a form letter announcing that the exchange 
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plan had been effective and that under the terms of the 
offer United stock and cash were to be delivered to the de¬ 
positary not later than November 27, and requesting hold¬ 
ers of certificates of deposit to forward them to the de¬ 
positary as soon as convenient. 

In the exchange offer of October 15 it was provided that 
if the offer became effective by acceptance of the owners 
of the requisite amount of Commonwealth stock, or by 
declaration. United would, “prior to November 27, 1929, 
(or if the time for depositing stock is extended as above, 
prior to December 2, 1929)” deliver to the depositary the 
United stock “and the cash required for the purpose of 
effecting the exchange * • * and the Depositary will 

then make delivery” of such stock and cash. Further, if 
the exchange offer did not become effective the Common¬ 
wealth stock was to be returned to the depositors thereof, 
“provided that no such return need be made prior to De¬ 
cember 2, 1929.” 

The deposit agreement attached to the exchange offer 
contained the following provisions: 

(a) The Depositary assumes no obligation to distribute 
any stock or to pay any money to any Depositor unless and 
until, and only to the extent, that the same shall be de¬ 
livered or paid to it for such purpose. 

*•*•••* 


(h) The Depositary shall not, by the deposit of stock 
hereunder, obtain any title to such stock so deposited, 
nor any interest therein or obligation in respect thereof 
other than the custody and disposition thereof in accord¬ 
ance with the terms of this Agreement. 

Petitioner John H. Holliday owned 109 shares of stock 
of the American Telephone & Telegraph Co. during 1929, 
and received thereon 109 rights to subscribe to that com¬ 
pany’s 10-year convertible 4 1 /* per cent gold debenture 
bonds dated July 1, 1929, which rights he exercised. The 
respondent has held that the rights constituted a dividend 
to petitioner. 

In each of these proceedings the respondent has held 
that the exchange of Commonwealth class B common 
40 stock for United stock and cash was a closed trans- 


I 
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action giving* rise to taxable gain, measured by the value 
of the United stock on November 26, 1929, plus the cash of 
$11 per share. 

The question of whether petitioners realizedj taxable 
gain on the exchange depends upon whether or nqt the ac¬ 
quisition of Commonwealth stock by United constituted a 
“reorganization” within the meaning of section! 112 (i) 
(1) of the Revenue Act of 1928. Petitioners contend that 
the acquisition of the stock by United effected a consolida¬ 
tion of the corporations, hence a reorganization, jmd con¬ 
sequently under section 112 (c) (1) their taxable I gain on 
the exchange of Commonwealth class B stock for United 
stock and cash is limited to the cash received. Tjhe stat¬ 
utory provisions are set out in the margin. 1 

The outstanding stock of Commonwealth at December 
31, 1929, and the portion thereof acquired by United be¬ 
tween November 26 and December 31 pursuant t^ the ex¬ 
change offer are shown by the following tabulation \ 


Common — I Shares 

_ _ 



Shares 

i 

acquired 


out- 

1 by 

United Co. 

Class of stock 

standing 

Class A, nonvoting. . . 

. 3,164 

1 

2,996 

Class B, voting. 

. 277,672 

2C 

19,533 

Preferred — 


N 


Series A, nonvoting. . 

. 901 

one 

Series B, nonvoting. . 

. 5,044 

N 

one 

Series C, nonvoting. . 

. 15,000 

None 

i 

1 Sec. 112 (b) (3). Stock for Stock 

on Reorganization.—No 

«a 

In or loss 


shall he recognized if stock or securities in a corporation a party to a 
reorganization are. in pursuance of the plan of reorganization. Exchanged 
solely for stock or securities in such corporation or in another corpora¬ 
tion a party to the reorganization. 

See. 112 (c) (1). If an exchange would he within the provisions of sub¬ 
section (b> (1). (2), (3) or (5) of this section if it were not for the 
fact that the property received in exchange consists not only of property 
permitted by such paragraph to be received without the recognition of 
gain, hut also of other property or money, then the gain, if ank*. to the 
recipient shall be recognized, but in an amount not in excess of | the sum 
of such money and the fair market value of other proj>erty. 

Sec. 112 (i) (1). The term “reorganization” means (A) a uierger or 
consolidation (including the acquisition by one corporation of af least a 
majority of the voting stock and at least a majority of the total number 
of shares of all other classes of stock of another corporation, or substan¬ 
tially all the properties of another corporation), or (B) a transfer by a 
corporation of all or a part of its assets to another eorporatiojn if im¬ 
mediately after the transfer the transferor or its stockholders or both 
are in control of the corporation to which the assets are transferred, or 
(C) a recapitalization, or (D) a mere change in identity, form ;or place 
of organization, however effected. 
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Thus United acquired more than a majority of the voting 
but less than a majority of the nonvoting stock. 

The general rule laid down in section 112 of the Revenue 
Act of 1028 is*that “upon the sale or exchange of property, 
the entire amount of gain or loss * * * shall be recog- 

nized”. This is followed by a number of exceptions 
41 which limit the recognition of gain or loss in speci¬ 
fied cases. Taxpayers seeking the benefit of these 
excepting provisions must bring the facts of their cases 
clearly within them. Tex-Penn Oil Co., 28 B. T. A. 917, 
97)4. The task of petitioners here is to establish that the 
acquisition of Commonwealth stock by United comes within 
the statutory definition of reorganization. Sec. 112 (i) (1). 
If they can do so it is not questioned that as to Common¬ 
wealth stockholders the limitation of gain provisions of 
section 112 (c) (1) apply. 

Petitioners disclaim any intention of attempting to bring 
the transaction within the parenthetical clause of the defi¬ 
nition section. They start with quotations from court de¬ 
cisions and text books to the effect that the word “consolida¬ 
tion" means any conjunction or union of stock or property 
of two or more corporations, whereby operation is brought 
under one management, no matter how effected, and re¬ 
gardless of whether dissolution of any of the corporations 
takes place. This they concede, is too broad a definition 
for use here, because the taxing statute is concerned onlv 
with those consolidations which are effected through an 
exchange of stock. Thus restricting the broad definition, 
the argument, as we understand it, is that a unified manage¬ 
ment brought about through an exchange of stock consti¬ 
tutes a consolidation. The statute savs that “the term ‘re- 
organization’ means (A) a merger or consolidation”, and 
this wording, they say, precludes any search for an expan¬ 
sion of or addition to the word “reorganization”. In 
other words, once we find a consolidation, as petitioners de¬ 
fine it, we need go no further into the statute to decide 
whether the case comes within its terms. The parentheti¬ 
cal clause in the statutory definitions, it is urged, is not 
exclusive, and onlv serves to bring in certain cases of in- 
complete consolidation, or, as petitioners phrase it, “of 
lower quality” than a consolidation as they define it. 

Petitioners’ definition, in our opinion, is broader than 
is warranted bv the wording of the statute. Had Congress 
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meant the word “consolidation” to cover so wicjle a field 
there would have been no occasion for inserting* the paren¬ 
thetical clause. The situations designated in that clause 
are comprehended within the definition built upj by peti¬ 
tioners and there would be no need for their special enu¬ 
meration if the word “consolidation” embraced them. We 
are authoritatively told that “the words within the paren¬ 
thesis * * * expand the meaning of ‘merger j or i con¬ 

solidation ’ ”. Pinellas Ice <£ Cold Storage Co .j v. Com¬ 
missioner, 287 U. S. 462. Under petitioners’ theory there 
would be no room for expansion, the word consolidation 
itself being all-embracing. 

42 Our view is that if the transaction is to come 
within the statutory definition at all it must be by 
way of the parenthetical clause. The premise of 
utory definition of reorganization is that it n 


leans 


merger or consolidation.” The technical meaning of these 


the stat- 
1 1 


a 


Georgia , 
Fed. 775; 
(2d) 937. 


words has often been given. Central R. R. Co. v. 

98 U. S. 359; Lee v. Atlantic Coast Line , 150 ' 

Cortland Specialty Co. v. Commissioner, 60 Fed. 

The statute then goes on and by the words in parentheses 
brings in “some things which partake of the nature of a 
merger or consolidation but are bevond the ordiharv and 
accepted meaning of those words.” Pinellas Ic jr* a' Cold 
Storage Co., supra. Tt is to be noted that the parenthetical 
clause does not include all transactions which might loosely 
be spoken of as mergers or consolidations, but qnlv some 
which partake of the nature of a merger or consolidation. 
The words in parentheses expand or enlarge the commonly 
accepted meaning of tlie basic words in the definjition, but 
onlv to a degree measurable bv the enlarging wo(*ds them- 
selves. They mark the outside limits of the cases which 
would otherwise not ordinarily be considered mergers or 
consolidations. We mav not enlarge them still more bv 
grafting on situations which are beyond the scope of the 
words used. We are concerned here with that part of the 
definition which says that merger or consolidation includes 
“the acquisition by one corporation of at least a majority 
of the voting stock and at least a majority of the tjotal num¬ 
bers of shares of all other classes of stock or another cor¬ 
poration”. These are irreducibly minimum requirements, 
and the transaction here does not meet them. As set out 
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above, the United Co. acquired none of the nonvoting pre¬ 
ferred stock of Commonwealth. We therefore hold that 
the exchange; was not a statutory reorganization upon 
which the recognition of gain or loss is limited. 

Petitioners urge that the construction placed upon the 
statute by respondent leads to absurd results. For in¬ 
stance, had there been a default in dividends on the pre¬ 
ferred stock it would have become voting stock, and there 
would have been no need to acquire it as the class B com¬ 
mon acquired would constitute the required majority. We 
recognize that where there is room for construction a stat- 
ute should be construed so as to avoid unjust or absurd 
results, but where it is unambiguous as it is here in laying 
down minimum requirements we have no choice but to fol¬ 
low it and anv claim of absurd effect should be addressed 
to the law-making branch of the Government. 

Losing on the first issue, petitioners plead in the alterna¬ 
tive that the basic date for valuing the United stock re¬ 
ceived is November 13, 1929, instead of November 2G, 1929, 
the datb taken by respondent. On the earlier date 
43 the fair market value, stipulated, was $24.62 per 
share, while on the later date it was $29.94. 

It is argued for petitioners that the announcement of the 
president of the United Go. on November 13, 1929, declar¬ 
ing the exchange offer effective, created a binding contract 
between the petitioners who had deposited their stock and 
the United Co. ; that as a result of such contract title to the 
deposited shares passed to the United Co.; and that on that 
date petitioners became irrevocably entitled to United 
stock and cash. i 


There are several steps leading up to the actual consum¬ 
mation of the exchange to be considered. First, the offer 
by United to acquire Commonwealth stock. Clearly there 
was no closed transaction then. Next, the deposit of Com¬ 
monwealth stock with the depositary. That gave the de¬ 
positors no right to demand their consideration, as the 
deposit agreement specifically provided that the depositary 
should not obtain title to any of the stock, and further that: 


The Depositary assumes no obligation to distribute any 
stock or to pay any money to any Depositor unless and 
until, and only to the extent, that the same shall be de¬ 
livered or paid to it [by United] for such purposes. 


I 
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oners had 
the date 
\ need not 
lliave been 


Under this quoted provision it was necessary tlliat United 
deposit stock and cash before Uoinmonwealth stockholders 
could make any rightful demand on the depositary for 
their stock and cash. Under the offer to Commonwealth 
stockholders it was ]>rovided that if the offer became effec¬ 
tive “by acceptance or declaration” the Unitecjl company 
“agrees that prior to November 27, 1929 * * j * it will 

deliver to the Depositary * * * the Commoh stock of 

The United Gas Improvement Company and th!e cash re¬ 
quired * * * and the Depositary will thcnj make de- 

liverv of such Common stock and cash * * Under 

* . . „ i 

these provisions United had up to and including'November 
26, 1929, to make delivery of its stock and cash to the de¬ 
positary, regardless of any declaration of effectiveness, 
it is difficult to see upon what ground the petitij 
anv right to demand their stock and cash befoi 
that United was required to make delivery. Wc 
go into the question of what the situation would 
in the event of an earlier delivery by United, asjthe stipu¬ 
lation does not disclose when deliverv was made, i 

* 

Under the doctrine of constructive receipt, taxpayers on 
the cash basis mav at times be held to realize income before 
the actual receipt of the money or property representing 
the income, but this occurs onlv where tliev have lit in their 
power to reduce such income to possession and elect to 
forego it. We have no such situation here. The peti¬ 
tioners were not entitled to receive United cash and 
44 stock prior to delivery by the United Co.j and this 
is not shown to have taken place prior to November, 
26, 1929. j 

'Phe respondent has used the same date, November 26, 
1929, in respect of all the petitioners, in which iiction we 
find no error, and it is, therefore, unnecessary tp go into 
the question of whether the stock of two of the petitioners, 
Allen B. Williams and Kuth E. Williams, was delivered to 
the depositary prior to that date. 

The one other question, presented in the case of! John H. 
Holliday, Docket No. 64127, is whether the petitioner, own¬ 
ing stock in the American Telephone & Telegijaph Co., 
realized income upon the receipt of rights to subscribe to 
bonds of that company. This is the same questiop we had 
in T. 7. Hare Powel, 27 B. T. A. 55; dismissed (C. C. A., 
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1st Cir.) — Fed. (2d) —, and on authority of that case we 
decide this issue for petitioner. 

Decision will be entered under Rule 50. 

45 United States Board of Tax Appeals. 

Docket No. 63236. 

Samuel W. Fordyce, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the opinion of the Board promulgated Febru¬ 
ary 27, 1934, the respondent herein on March 14, 1934, hav¬ 
ing filed a motion for order of redetermination and pro¬ 
posed recomputation and the petitioner on March 26, 1934, 
having filed an acquiescence in the computation as made by 
the respondent, now therefore, it is 

Ordered and decided that there is a deficiency in income 
tax for the year 1929 in the amount of $1,330.04. 

Enter: Entered Mar. 31, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) C. ROGERS ARUNDELL, 

Member. 

46 [Stamp:] United States Board of Tax Appeals. 

Filed Jun. 29, 1934. 

United States Court of Appeals of the District of Columbia. 

B. T. A. Docket Nos. 63,234, 63,235, 63,236, 63,237, 63,238, 
63,451, 64,127, 67,832, 66,886, 66,887, 66,902. 

H. C. Miller, Allen B. Williams, Samuel W. Fordyce, 
Ruth E. Williams, Harriet Fordvce, T. E. Yemm, John 
H. Hollidav, Wiley Franklin Corl, William R. Haves, 
Ethel J. Hayes, Thomas A. Reid, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Review of Decision bp the Court of Appeals 

of the District of Columbia. 

The above-entitled cases were consolidated for hearing 
and decision by the United States Board of Tax Appeals. 
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Pursuant to Section 1002 of the Revenue Act of 192G 
(U. S. C. Title 26, Sec. 1225), as amended by Secjtion 519 of 
the Revenue Act of 1934, the Commissioner 0f Internal 
Revenue and the above-mentioned taxpayers, jpetitioners 
herein, do stipulate and agree as follows: 

The decision of the Board of Tax Appeals in the above- 
entitled cases may be reviewed by the Court of Appeals of 
the District of Columbia and said Court of Appeals is 
hereby designated by the parties hereto to review said de¬ 
cision of the Board of Tax Appeals. 

H. C. MILLER, 

ALLEN B. WILLIAMS, j 
SAMUEL W. FORDYCE, 

RUTH E. WILLIAMS, 

HARRIET FORDYCE, 

T. E. YEMM, 

JOHN H. HOLLIDAY, | 

WILEY FRANKLIN CORL, 
WILLIAM R, HAYES, j 
ETHEL J. HAYES, 

THOMAS A. REID, 

By ABRAHAM LOWENHAUPT, 

C. POWELL FORDYCE, 

Their Attorney k 
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Commissioner of Internal Revenue. 
By FRANK J. WIDEN, ! 

Assistant Attorney General. 

Filed, June 29,1934. j 

Court of Appeals of the District of Columbia. 

Docket No. —. 

Samuel W. Fordyce, Petitioner, 

vs. I 

Commissioner of Internal Revenue, Respondent. 

Petition of Samuel TV. Fordyce for Revieiv by the Court of 
Appeals of the District of Columbia of a Decision by the 
United States Board of Tax Appeals. \ 

Samuel W. Fordyce, petitioner in this cause, bv the un¬ 
dersigned as his counsel, hereby files his petition for a re- 


I 
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view by the Court of Appeals of the District of Columbia of 
the decision by the United States Board of Tax Appeals, 
Xo. 63236 on the docket of the Board, rendered against him 
on March 31, 1934, determining a deficiency of $1330.04 in 
the petitioner’s Federal income tax for the calendar year of 
1929, and respectfully shows: 

I. 

The petitioner is a citizen of the United States and a resi¬ 
dent of St. Louis, Missouri. 

Pursuant to the provisions of Section 1002(d) Revenue 
Act 1926, as amended by Section 519 Revenue Act 1934, it 
has been agreed in writing by petitioner and the 
48 Commissioner of Internal Revenue, the respondent 
herein, as evidenced by a stipulation filed with the 
Clerk of the Board, that the aforesaid decision of the Board 
may be reviewed; by the Court of Appeals of the District of 
Columbia, and said court has been therein designated to re- 
view said decision. 

II. 

Nature of Controversy. 

The controversy involves the proper determination of 
the petitioner’s liability for Federal income taxes for the 
calendar vear of 1929, including the determination of the 

% 7 CJ 

following: 

(a) The First Issue: 

Whether or not upon the exchange by petitioner of com¬ 
mon stock of the Commonwealth Futilities Corporation 
(“Commonwealth”) for common stock of the United Gas 
Improvement Company (“United”) and cash, the gain rec¬ 
ognizable is limited to the amount of cash received. 

Pursuant to a plan of reorganization, United in said year 
acquired from the stockholders of Commonwealth, includ¬ 
ing petitioner, upon identical terms as to all, 269,533 shares 
out of 277,672 outstanding shares of the class B common 
voting stock of Commonwealth, 2996 shares out of 3164 out¬ 
standing shares of the class A common non-voting stock of 
Commonwealth, but none of the 20,945 outstanding shares 
of the limited dividend preferred stock of Commonwealth 
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which had no voting rights in 1929. United acquired none 
of the property of Commonwealth, and' after said 

49 transaction Commonwealth continued to j exist as a 
separate corporation, although its property, affairs 

and business were then dominated and controlled bv di- 

i 

rectors elected by United. Petitioner contends that the ac¬ 
quisition of said stock of Commonwealth by United consti¬ 
tutes a merger or consolidation, and ipso facto a reorgani¬ 
zation of said companies under Section 112 (i) (1) (A) 
Revenue Act 1928; and that under Section 112 (c) (1) Reve¬ 
nue Act 1928, the recognizable gain received by petitioner 
from said exchange is limited to the amount c|f cash re¬ 
ceived. The Commissioner of Internal Reveiiue denied 
these contentions, and was upheld by the Boardi 

I 

(b) The Second Issue: j 

Whether or not the common stock of United received by 
petitioner, should, in computing petitioner’s gain from said 
exchange, be valued as of November 13, 1929, when its fair 
market value was $24.62 per share, or as of November 26, 
1929, when its fair market value was $29.94 per share. 

Petitioner contends for November 13, 1929 upon the 
tlieorv that United’s exchange offer became effective and 
binding on it and petitioner on said date; and that on said 
date title to the Commonwealth stock passed to United, and 
title to the United stock passed to petitioner. These factors 
were considered unimportant by the Commissioner of In¬ 
ternal Revenue, who argues that the basic date for valuing 
the United stock is November 26, 1929, the last day upon 
which United in accordance with its agreement, could 

50 deliver certificates representing its stock add cash to 
the depositary, J. P. Morgan & Company, for the 

petitioner. The Board upheld the Commissioner^ 


Petitioner, being aggrieved by the findings of fact and 
conclusions of law contained in said findings and opinion 
of the Board, and by its decision entered pursuant thereto, 
desires to obtain a review thereof by the Court oft Appeals 
for the District of Columbia. 
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IV. 

Assignments of Error. 

The errors committed by the Board upon which peti¬ 
tioner relies as the basis of this proceeding are as follows: 

(1) The Board erred in its ruling that the transaction 
above described, by which the United Gas Improvement 
Company acquired substantially all of the voting stock of 
the Commonwealth Utilities Corporation, and thus acquired 
control of the business and affairs of Commonwealth, did 
not constitute a reorganization within the meaning of the 
Revenue Act of 192S; and in its conclusion therefrom that 
the amount of petitioner’s recognizable gain from said ex¬ 
change is not limited to the amount of cash received. 

(2) The Board erred in its ruling that in computing the 
gain received by petitioner from the exchange of 

51 Commonwealth Utilities Corporation common stock 
for United Gas Improvement Company common 
stock and cash, the United stock should be valued at $29.94 
per share, its fair market value on November 26, 1929, in¬ 
stead of at $24.62 per share, its fair market value on No¬ 
vember 13, 1929. 


Wherefore, petitioner prays that the order and decision 
of the Board be reviewed by the Court of Appeals of the 
District of Columbia; that a transcript of the record therein 
be prepared in accordance with law and with the rules of 
said court, and transmitted to the Clerk of said court for 
filing; that appropriate action be taken to the end that 
the errors herein complained of may be corrected by said 
court;.and that,petitioner be granted such other and fur¬ 
ther relief as mav to said court appear just and proper. 

*C. POWELL FORDYCE, 

506 Olive Street y St. Louis , Missouri , 
ABRAHAM LOWENHAUPT, 

408 Pine Street f St. Louis , Missouri, 
HENRY J. RICHARDSON, 
Transportation Building , Washington , D. C., 

Attorneys for Petitioner. 

52 State of Missouri, 

City of St. Louis , ss: 

C. Powell Fordvce, being first dulv sworn, savs that he 
is counsel of record in the above named cause; that as such 
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! 

counsel he is authorized to verify the foregoing petition 
for review; that lie has read said petition and i£ familiar 
with the statements contained therein; and thatjthe state¬ 
ments made are true to the best of his knowledge, infor¬ 
mation and belief. 

C. POWELL FORDYCE. 

Subscribed and sworn to before me this 19th day of 
June, 1934. 

[seal.] MARTHA HARRIS, 

Notary Public, 

St. Louis, Missouri. 

My commission expires May 11, 1935. j 

(Conformed copy.) 

53 [Stamp:] United States Board of Tax Appeals. 

Filed Jun. 29, 1934. 

United States Board of Tax Appeals. 

Docket No. 63236. j 

Samuel W. Fordyce, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Review. 

To Mr. Robert H. Jackson, General Counsel, Bureau of 
Internal Revenue, Washington, D. C.: 

Please take notice, that the petitioner on the 29th day of 
June, 1934, filed with the Clerk of the United States Court 
of Tax Appeals at Washington, D. C., a petition far review 
by the Court of Appeals of the District of Columbia of the 
decision of the Board heretofore rendered in the iibove en¬ 
titled cause. A copy of the petition for review and the 
assignments of error as filed is hereto attached and served 
upon you. 

Dated Washington, D. C., this 29th day of Junej 1934. 
Respectfullv, 

* HENRY J. RICHARDSON, 

Counsel for Petitioned, 
Transportation Building, Washington,\ D. C. 

7—6283a 
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Personal service of the foregoing notice, together with a 
copy of the petition for review and the assignments of error 
mentioned therein is hereby acknowledged this 29th day of 
June, 1934. 

i ROBERT H. JACKSON, 

General Counsel, Bureau of Internal Revenue. 

Counsel for Respondent. 


54 [Stamp :]j United States Board of Tax Appeals. 

Filed Jun. 29, 1934. 

United States Board of Tax Appeals. 


Docket No-. 63236, 63238, 64127, 66902, 67832, 63451, 63235, 

63237, 63234, 66886, 66887. 


Samuel AY. Fordyce, Harriet Fordyce, John II. Holliday, 
Thomas A. Reid, Wiley F. Corl, T. E. Yenini, Allen B. 
Williams, Ruth E. Williams, H. C. Miller, Win. R. Hayes, 
Ethel J. Hayes, Petitioners, 

v. 


Commissioner of Internal Revenue, Respondent. 

Stipulation as to Prcccipe for the Record , Printing the 

Same , and Other Matters . 


In the above entitled cases, which were consolidated by 
order of the Board for purposes of the hearing and deci¬ 
sion, and in which the parties have filed a stipulation for 
review of the decision by the Court of Appeals of the Dis¬ 
trict of Columbia, the parties by their counsel hereby fur¬ 
ther stipulate and agree: 

1. That the case of Samuel W. Fordvee v. Commissioner 

of Internal Revenue, Docket No. 63236, mav be used as the 

* 

“record ease” and the praecipe for the record therein shall 
cover the complete record on review. 

55 2. Subject to the approval of the Court of Ap¬ 

peals of the District of Columbia, that the record in 
the remaining above-entitled cases need not be printed. 

3. Subject further to the approval of the Court of Ap¬ 
peals of the District of Columbia, that the decision of the 
said court in the case of Samuel AY. Fordvee v. Commls- 
sioner of Internal Revenue, Docket No. 63236, on the ques¬ 
tion under appeal shall be the decision in the remaining 
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i 

i 

above-entitled cases, and the parties need file briefs only in 
said case. 

HENRY J. RICHARDSON, 

Attorney for Petitioners . 
ROBERT H. JACKSON, 

Attorney for Respondent. 

56 [Stamp:] Received Jul. 6, 1934. U. S.j Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jul. 6, 1934. 

7 i 

United States Board of Tax Appeals.! 

Docket Xo. 63236. I 

Samuel W. Fordyce, Petitioner, 


Commissioner of Internal Revenue, 

Counter Prcecipe. 

To the Clerk of the United States Board of Tax; Appeals: 

Yon will please prepare, transmit and deliver tc^ the Clerk 
of the Court of Appeals of the District of Columbia, copies 
duly certified as correct of the following docurhents and 
records in the above-entitled case in connection with a 
petition for review by said Court of Appeals herewith filed 
by Samuel W. Fordyce: 

1. Docket entries of proceedings before the 

2. First Amended Petition; 

3. Answer to First Amended Petition; 

4. Agreed Statement of Facts, together with! Exhibits 
A, B, and C submitted therewith; 

5. Opinion of the Board of Tax Appeals; 

6. Final Order and Decision of the Board of Tax Ap¬ 

peals ; 

57 7. Stipulation for Review of Decision by jthe Court 

of Appeals of the District of Columbia; 

8. Petition for Review, together with proof of notice of 
filing same; 



Respondent. 
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9. Stipulation as to Record, printing the same and other 
matters; 

10. This counter praecipe. 

(Signed) ROBERT H. JACKSON, 

Assistant General Counsel for the 

Bureau of Internal Revenue. 

Service of the foregoing Counter Praecipe is hereby ac¬ 
knowledged this — dav of July, 1934. 

I * HENRY J. RICHARDSON, 

Attorney for Petitioner. 

Aug. 7, 1934.—Mr. Richardson says no objection to this 
counter praecipe. 

(S.) B. D. GAMBLE. 

DPK/CLE :7-6-34. 

5S United States Board of Tax Appeals, Washington. 

Docket No. 63236. 


Samuel W. Fordyce, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 57, inclu¬ 
sive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 8th day of 
Aug. 1934. 

[Seal U. S. Board of Tax Appeals.] 


| B. D. GAMBLE, 

Clerk lf United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6283. 
Samuel W. Fordyce, petitioner, vs. Guy T. Helvering, Com¬ 
missioner of Internal Revenue. United States Court of 
Appeals for the District of Columbia. Filed Aug. 12, 1934. 
Henry W. Hodges, Clerk. 

(5290-C) 
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UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


APRIL TERM, 1934. 


No. 6283. 


SAMUEL W. FORDYCE, 

Petitioner, 

vs. 

I 

I 

GUY T, HELVERING, Commissioner of Internal Revenue. 


Appeal from the Board of Tax Appeals, j 

I 

BRIEF ON BEHALF OF PETITIONER. 

STATEMENT OF THE CASE. 

I 

This matter comes before this Court upon a ^petition 
to review the decision of the United States rioard of 
Tax Appeals finding a deficiency of $1,330.04 against 
petitioner in his income taxes for the calendar year 
of 1929. 




Pursuant to Sec. 519, Rev. Act 1934, the parties have 
stipulated that petition to review said decision shall be 
addressed to this Court (R. 44). Furthermore, the par¬ 
ties have stipulated that the decision in this case shall 
control the suits brought by Harriet Fordvce, II. C. 
Miller, Allen B. and Ruth E. Williams, T. E. Yemm, 
John II. Holliday, Wiley F. Corl, William R. and 
Ethel J. Hayes and Thomas A. Reid, with which this 
case was consolidated before the Board of Tax Ap¬ 
peals (R. 50). 


The facts involved were agreed upon before the 
Board (R. 11-34), and may be briefly summarized as 
follows: 


In 1929 the*petitioner, and the other taxpayers men¬ 
tioned above, owned a part of the outstanding Class A 
and Class B common stock of Commonwealth Utili¬ 
ties Company (“Commonwealth”). Under date of 
October 15, 1929, the United Gas Improvement Com¬ 
pany (“United”) sent to all stockholders of Com¬ 
monwealth, including petitioner, a printed exchange 
offer (R. 17-3:1), the pertinent parts of which provide 
as follows: 


Offer to Common Stock, Class B. 

United agreed to purchase from the owners of 
Class B common stock of Commonwealth, who 
shall accept this offer in the manner and within 
the time limit hereinafter provided, all of such 
shares of stock up to 300,000 shares, and to issue 
and/or deliver in payment for each share of said 
common stock one share of United common stock 
plus $11.00 in cash. This offer is conditioned 
upon its acceptance, in the manner hereinafter 
provided,: on or before November 22, 1929, by the 


I 
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owners of not less than 200,000 shares jof Com¬ 
monwealth Class B common stock, and also by 
the owners of not less than two-thirds of the 
total number of shares of said Class B jcommon 
stock, at the time issued or which Commonwealth 
is at the time obligated to issue; provided, how¬ 
ever, that United shall have the right, aj its op¬ 
tion, to declare this offer effective at anv time 
prior to November 22, 1929, upon acceptance by 
the owners of less than the above defined mini¬ 
mum number of shares of said Class B common 
stock. j 

Offer to Common Stock, Class A. 

i 

United further agrees that, if it purchases 
shares of common stock Class B pursuant to the 
foregoing offer, it will also purchase fi^om the 
owners of Class A common stock of Cbmmon- 
wealth, who shall accept this offer in the hianner 
and within the time above provided, all of such 
shares up to 43,079 shares of such Class A com¬ 
mon stock, and to issue and/or deliver in pay¬ 
ment for each share of said Class A common stock 
one share of United common stock. 

i 

Deposit of Stock. | 

For the purpose of providing a method of ac¬ 
cepting the foregoing offers, United has entered 
into a deposit agreement with J. P. Morgjan and 
Company as depositary, a copy of which is an¬ 
nexed hereto as Exhibit A. Any owner of Com¬ 
mon wealtli Class B or Class A common stpck de¬ 
siring to take advantage of the foregoing offers 
may do so only by delivering his stock within the 
time limit above provided to such depositary. 
Each stock certificate so deposited must be en¬ 
dorsed in blank for transfer. On receipt <jff said 
stock the depositary will issue certificates of de- 
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posit, exchangeable, if the above offers shall be¬ 
come effective, for common stock of United and 
cash on the basis above set forth. If the afore¬ 
said offers become effective “by acceptance or 
declaration” as above provided, United agrees 
that prior to November 27, 1929, it will deliver 
to the depositary, the common stock of United 
and the cash required for the purpose of effecting 
the exchange, and the depositary will then make 
delivery of such common stock and cash to the 
record holders of the certificates of deposit, or 
their registered assigns. Common stock of United 
deliverable under either of the foregoing offers 
shall carrv all dividends and rights accruing on 
such common stock from and after October 1, 
1929, except the right granted stockholders of 
record October 31, 1929, to purchase on or before 
December 31, 1929, additional shares of United 
common stock at $20.00 per share. Shares of 
common stock of Commonwealth deposited here¬ 
under shall carrv all dividends and rights accru- 
ing to said shares from and after July 31, 1929, 
except the cash dividend of twenty-five cents per 
share payable on October 1, 1929, to stockholders 
of record on September 20, 1929. 

Exhibit A. Deposit Agreement. 

Upon depositing stock of Commonwealth each 
depositor will receive a certificate of deposit. 
Title to said certificate of deposit when duly en¬ 
dorsed shall be transferable with the same effect 
as a negotiable instrument payable to bearer. 
Upon receipt by the depositary of United common 
stock and cash, and upon surrender by the hold¬ 
ers of their respective certificates of deposit, 
properly ;endorsed, the depositary shall deliver 
to such holders certificates made out in the names 
of such holders for the number of shares of 


United common stock and the amount of <*ash to 
which they are respectively entitled. 

i 

. 

Petitioner, for the purpose of taking advantage of 
said exchange offer, delivered his Commonwealth 
stock lo the depositary prior to November l3, 1929 
(R. 14). ’ | 

Bv the close of business November 12, 1929,! stock- 

• 7 7 i 

holders of Uommonwealth had deposited wijth the 
depositary 202,885 shares of Class B common! stock, 
and 1,989 shares of Class A common stock of said com- 

i 

pany (R. 14). | 

i 

On November 13, 1929, the president of Unitejd pub¬ 
licly announced that, as the requisite number of 
shares of Commonwealth stock had been deposited, the 
exchange offer made by his company was effective 
(R. 15). I 

On November 15, 1929, the depositary wrotj? each 
depositing stockholder of Commonwealth a letter stat¬ 
ing that the exchange offer had become effective, that 
under said offer United stock and cash were to she de¬ 
livered to the depositary not later than November 27, 
1929, and that the certificates of deposit shotild be 
forwarded to the depositary as soon as convenient 
(R. 15 and 32). j 

Petitioner, and the other taxpayers mentioned 
above, received physical possession of the casjh and 
certificates representing United stock on or after 
November 26, 1929, and prior to December 31* 1929 
(R. 16 and 15). They have no record of the exact 
date of such receipt. 

On November 13, 1929, the fair market value of 
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United common stock was $24.62 per share, and on 
November 2fy 1929, $29.94 per share (R. 16). 

At a special meeting 1 of tlie board of directors of 
Commonwealth held in St. Louis, Missouri, on Decem¬ 
ber 16, 1929, all of the directors, officers and members 
of the executive committee, with the exception of 
Wiley F. Corf, the president, resigned, and at the same 
meeting there were elected in their stead as directors 
officers and members of the executive committee, cer¬ 
tain men who were then officials of United (R. 15). 

On December 31, 1929, Commonwealth had issued 
and outstanding 3,164 shares of nonvoting class A 
common stock, of which United then owned 2,996 
shares; and 277,672 shares of voting class B common 
stock, of which United then owned 269,533 shares 
(R. 13). At said time United owned none of the out¬ 
standing 20,949 shares of nonvoting preferred stock 
of Commonwealth, and none of its property (R. 12, 13). 
Commonwealth is still in existence as a corporation. 

Based upon these facts, the petitioner contended be¬ 
fore the Board (1) that he exchanged his Common¬ 
wealth stock iin connection with a reorganization of 
Commonwealth and United, and that under Section 
112, Revenue Act 1928, his gain is limited to the 
amount of cash which he received; and, in the alterna¬ 
tive, (2) that, if the aforesaid transaction between the 
two companies be held not to be a reorganization, the 
United stock received by him should, for the purpose 
of computing his gain, be given its fair market value 
on November 13, 1929, of $24.62 per share. The Board 
refused to accept these contentions. 


ASSIGNMENTS OF ERROR. 


i 

The errors committed by the Board upon wllich the 
petitioner relies as a basis of this proceeding are as 
follows: 

(1) The Board erred in its ruling that the transac¬ 
tion above described, by which United acquired sub¬ 
stantially all of the voting stock of Commonwealth, 
and thus acquired control of the business andj affairs 
of Commonwealth, does not constitute a reorganiza¬ 
tion within the meaning of Section 112, Revenue Act 
1928, and in its conclusion therefrom that the jamount 
of the petitioner’s recognizable gain from staid ex¬ 
change is not limited to the amount of cash received. 

(2) The Board erred in its ruling that in computing 
the gain received by the petitioner from the exchange 
of Commonwealth common stock for United common 
stock and cash, the United stock should be valued at 
$29.94 per share, its fair market value on November 
26, 1929, instead of at $24.62 per share, its fair market 
value on November 13, 1929. 
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ARGUMENT. 

I. 

In Determining* Petitioner’s Gain From the Exchange 
of His Commonwealth Stock for United Stock and 
Cash (if the Transaction Between the Two Com¬ 
panies Be Held Not to Constitute a Reorganiza¬ 
tion), the Basic Date for Valuing the United Stock 
Is November 13, 1929. 

Section 111, Revenue Act 1928, provides: 

4 ‘(a) Computation of gain or loss. * * * the 
gain fro*m the sale or other disposition of prop- 
ertv shall be the excess of the amount realized 
therefrom over the basis provided in section 113. 

******* 

“(c) Amount realized. The amount realized 
from the sale or other disposition of property 
shall be the sum of any money received plus the 
fair market value of the property (other than 
money) received.” 

Xo section of the Revenue Act expressly provides 
what date shall be used in determining the “fair mar¬ 
ket value of the property (other than money) re¬ 
ceived.” Hence the controversy between the parties. 

Tn its opinion the Board held that the basic date 
was November 2(5, 1929, when the fair market value 
of the United stock was $29.94 per share. It justified 
its decision by stating that, under the exchange offer, 
United had until said date to make delivery of its 
stock and cash to the depositary, and petitioner was 
not entitled to receive said stock and cash prior to 
said date. The Board also said: 
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4 ‘Under the doctrine of constructive [receipt, 
taxpayers on the cash basis may at times be held 
to realize income before the actual receipj of the 
money or property representing 1 the incoijne, but 
this occurs only when they have it in tlieit power 
to reduce such income to possession and blect to 
forego it. We have no such situation hei[e” (R. 
43). i 

i 

The use of such language seems to us to slicjnv that 
the Board entirely misconceived the question involved. 
The issue is not whether the petitioner constructively 
received certificates representing his United stqck and 
cash on November 13, 1929, but whether, under'section 
111 (a), the fair market value of said stock on that 
date must be used to determine the “amouijt real¬ 
ized^ from his sale or exchange. i 

Assuming, however, that the Board’s reference to 
the rules of constructive receipt was inadvertent, and 
that it really understood the problem presented, we 
believe that it erred in attaching controlling impor¬ 
tance to the date upon which the petitioner was en¬ 
titled to receive physical possession of the cash and 
the certificates representing his United Stock. If the 
Board’s view is sound, the Government is placed at 
the mercy of the purchaser and seller, who, of course, 
can fix the date of delivery to suit their mutual con¬ 
venience. Such a result was condemned in Wright v. 
Commissioner, 50 Fed. (2d) 727, 730, certiorari denied 
284 U. S. G52, in which the Circuit Court of Appeals 
for the Fourth Circuit said, “* * * the Government 
cannot of necessity, in the collection of taxes, |re left 
to the mercy of agreements between individuals.” 
See, also, 0. M. Mitchel, 1 B. T. A. 143, in which the 
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Board tersely stated, “No one is permitted to make 
his own tax law.” 

Not only does the Board’s construction of section 
111 make said section depend upon the whim of the 
taxpayer, but such construction leads to absurd re¬ 
sults. For example, suppose that the petitioner had 
sold his certificate of deposit on November 13, 1929, 
after the exchange offer was declared effective, for 
$25.62. Under these circumstances, how could it be 
contended that the amount which he realized was 
$40.94 ? 

Moreover, the Board’s construction is at variance 
with a long line of respectable authorities. A few of 
these are summarized below: 

A. 0. Iloffbr v. Commissioner: T. B. Hoffer v. Com¬ 
missioner, 24 B. T. A. 22 (Acquiesced in by the Com¬ 
missioner, XI-1 C. B. 4). In part the Board said: 

“On June 19, 1920, Hoffer executed a contract 
for the sale of his leasehold interests and other 
properties to the Fensland Oil Company and 
others for a consideration consisting of $11,440 
cash, ten notes of the Fensland Oil Company in 
the amount of $8,000 each, payable monthly be¬ 
ginning July 1, 1920; notes of A. P. Johnston in 
the amount of $2,000; 12,000 shares of the no par 
value stock of the Fensland Oil Company to be 
delivered by the company, and 300 shares of the 
same stock to be delivered bv Johnston. Hoffer 
delivered the properties to the vendees on or 
about June 19, 1920, and received the cash and 
notes which were paid as they became due. The 
certificates for the 12,300 shares of this stock were 
received on August 3, 1920, and in September, 
1920, respectively.’’ 


In computing his profit upon the sale of the leases and 
other property Hoffer valued the 12,000 shares of oil 
stock as of June 19, 1920. The Commissioner, how¬ 
ever, valued such shares as of August 3, 1920, [the date 
when Hoffer received the certificates. In sustaining 
Hoffer's valuation date the Board said: 

“In disposing of the issue as it relate^ to the 
12,000 shares of stock, we must first determine the 
basic date for valuing that stock. The respondent 
has based his determination upon August!3, 1920, 
the date when Hoffer received the certificates for 
these shares of stock. We think this was pi error. 
At or about June 19, 1920, the taxpayer-vendor 
transferred the property sold to the vendee, com¬ 
pleting his part of the transaction, and thereafter 
was entitled to receive the consideration.! * * * 
The fact that the certificates for the 12,000 shares 
of the Fensland Oil Company stock were!not de¬ 
livered to Hoffer until August 3, 1920, (joes not 
affect his ownership of the stock. His ^interest 
vested prior to the delivery of the certificates 
(Galbraith v. McDonald, 123 Minn. 208, 143 X. W. 
353; Richardson v. Shaw, 209 U. S. 365). The cer¬ 
tificates were only evidence of the ownership of 
the shares (Jellenick v. Huron Copper jMining 
Co., 177 U. S. 1), and of a capital interesj in the 
corporation (Eisner v. Macomber, 252 U.jS. 189, 
208). As the Supreme Court said in Harrfman v. 
Northern Securities Company, 197 U. S. 2il4, 294, 
the certificates are but ‘a muniment of the hold¬ 
er's title to a proportionate interest in the corpo¬ 
rate estate vested in the corporation.’ Regardless 
of when the taxpayer received the stock! certifi¬ 
cates the sale was made on or about June 19, 
1920, and the stock, a part of the consideration for 
the property sold, should be valued as bf that 
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date (Cfi Clara Brunton, Executrix, Dec. 4854, 15 
B. T. A. 348, affirmed 42 Fed. [2d] 81, certiorari 
denied 282 U. S. 889; Charles W. Dahlinger, Dec. 
6156, 20 B. T. A. 176, affirmed C. C. A. 3rd Cir. 
July 29, 1931; Lucas v. North Texas Lumber Com¬ 
pany, 281 U. S. 11).” 

Similarly, in connection with the case at bar, it should 
be pointed out that the petitioner exchanged his Com¬ 
monwealth stock for United stock and cash; that such 
stocks were different from the paper certificates rep¬ 
resenting them, and that the petitioner’s right to 
United stock vested on November 13, 1929. 

Ambassador Petroleum Co. v. Commissioner, 28 B. 
T. A. 868 (acquiesced in by the Commissioner). Dur¬ 
ing 1920 the AVilshire Oil Company offered to assign 
to the petitioner its leasehold interest in certain prop¬ 
erty in consideration of 105,000 shares of petitioner’s 
$1.00 par capital stock and $15,000 in cash, which offer 
was accepted in said year by the petitioner’s board of 
directors. In 1923 the petitioner issued and delivered 
said shares of stock to the Wilshire Oil Company. In 
1924 the petitioner abandoned said leasehold inter¬ 
ests, and in its 1925 return deducted a net loss for 
1924 of $120,000 ($105,000 claimed fair market value 
of petitioner's stock plus $15,000 in cash) which it 
contended was the cost of said interests. In deter¬ 
mining the amount of said loss the Board held that 
the cost of the leasehold interests was the fair market 
value of petitioner’s stock, plus the cash paid; and 
that the basic date for valuing the stock was 1920, 
when the obligation to issue it was incurred, and not 
1923, when said stock was actually delivered. In the 
course of the! opinion the Board said: “Respondent 


makes tlie point that the stock was not actualljr issued 
until August 14, 1923, but we see nothing important 
about that. 


S. T. Swenson, Executor, v. Commissioner, 14 B. T. 

i 

A. (575. In this case tlie petitioner and his iwife in 
1919 offered to subscribe and pay for stock in a cor¬ 
poration by granting to it an oil lease on ceiflain of 
their lands. Their offer was accepted by thcj stock¬ 
holders of the corporation on April 17, 1.919, and on 
that date the lease was delivered. However, ^he cer¬ 
tificates of stock were not in fact delivered Ibv the 
corporation, because of an injunction, until January 6, 
1920. In determining whether the petitioner hnd his 
wife had sustained a taxable gain upon said exchange, 
the Board held that the basic date for valuing the 
stock was April 17, 1919, stating, “The issue jhere is 
simply whether the fair market value of tlxf stock 
received for the lease was in excess of the fal 
ket value of the lease at the time of the excli 
Furthermore, after noticing the fact that the stock cer¬ 
tificates were not delivered until 1920, the Board said: 


r mnr- 
ange.” 


“* * * it is evident that this transaction was 
closed with the agreement of April 17, 191 If); that 
the physical receipt of the certificates of stock was 
merely an incident thereto, and that the date un- 
der which the certificates of stock were issued or 
upon which they were received is of no j conse¬ 
quence whatever. The petitioner’s rights and ob¬ 
ligations must date from April 17, 1919.” j 

j 

For other authorities holding that the “dmount 
realized” is computed by reference to the fair fnarket 
value of the property transferred by the buyer as of 
“the date of the exchange” see I. T. 2359, VI-1, C. B. 
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51, and 0. D. 1008, 5 C. B. 56. Furthermore, com¬ 
pare Sect ion | 113 (a) (6), Revenue Act 1928, which 
prescribes “fair market value at the date of the ex¬ 
change” for (property acquired in connection with a 
partially tax-free reorganization exchange. 


0. I). 480, 2 C. B. 39. In 1918 the taxpayer ex¬ 
changed stock in A corporation for stock in several 
other corporations. Owing to the requirements of the 
Capital Issues Committee, a portion of the stock to be 
received by the stockholders of tlie A company was 
held in trust during the period of the war, but final 
deliverv was made in 1919. “Held, that the exchange 
constituted a closed transaction which reflected gain 
or loss in thes difference between the aggregate values 
of the shares exchanged and the total fair market 
value of the securities received, and that the date as 


of which this exchange occurred is the date upon 
which the respective interests were transferred and 
not the date upon which complete delivery was made.” 
(See, also, O. I). 1136, 5 C. B. 56.) 


Moreover, in attaching controlling importance to the 
date upon which petitioner was entitled to receive 
physical possession of certificates representing a 
part of the purchase price, the Board ignored the prin¬ 
ciples enunciated in the authorities set forth below: 


Southern California Rock & Gravel Co. v. Commis¬ 
sioner; Pacific Rock Gravel Co. v. Commissioner, 26 
B. T. A. 296. The question involved in these cases was 
whether or not an exchange of property for stock 
was effected before or after December 31, 1920. 
On November 2, 1919, the petitioners entered 
into an agreement to transfer all of their as- 
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sets to the Union Rock Company in exchange 
for certain stock of that company. Ojn that 
date the l nion Company took physical possession of 
all of said assets. On December 24, 1920, the directors 

7 7 i 

of the Union Company adopted a resolution! stating 
that the petitioners had agreed to transfer thejir prop¬ 
erty for such stock, and that said offer was accepted. 
In January, 1921, the Union Company received ipermis- 
sion from state authorities to issue said stock:; and in 

Februarv, 1921, said stock was delivered to trustees 
* . . 1 
for the petitioners. At various times between February 

10, 1921, and April 18, 1922, the petitioners ejxecuted 

and delivered to the Union Company the instruments 

necessarv to transfer and convev legal title to their as- 

sets. The Board held that the exchange occurred and 

was effected prior to December 31, 1920, statiiig: 

“Tax liability resulting from sales of property 
is not determined bv the date when legal! title is 
transferred or the date on which certificates of 
stock are received in payment. Such liability is 
fixed as of the date the real benefits and burdens 
of ownership are transferred (Brunton v. (lommis- 
sioner, 42 Fed. f2d 1 81; Grace Harbor jmmber 
Co., Dec. 4719, 14 B. T. A. 996; Ohio Bnjiss Co., 
Dec. 5559, 17 B. T. A. 1199, and T. B. Hoff^r, Dec. 
7161, 24 B. T. A. 22).” 

The statement that tax “liability is fixed asj of the 
date the real benefits and burdens of ownership are 
transferred” is in accord with the theory that what is 
of essence in a transfer is identified more nearly with a 
change, shifting or ripening of economic benefits than 
with technicalities of title. (See Burnet v. Guggen¬ 
heim, 288 U. S. 280, 287, 77 L. Ed. 748, 752; Corliss v. 
Bowers, 281 U. S. 3/6, 3/8, 74 L. Ed. 916, 91/; Tyler 
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v. U. S., 281 U. S. 497, 503, 74 L. Ed. 991, 99S.) Clearly 
in the ease at bar there occurred a shifting or ripening 
of economic benefits to the petitioner when the presi¬ 
dent of United on November 13, 1929, announced that 
his company's exchange offer was effective. Prior to 
that time the petitioner had received a certificate of 
deposit representing only liis Commonwealth stock. 
Subsequent thereto he still had the same certificate 
of deposit, but it represented, and its value was fixed 
by, the unconditional promise of United to deliver cer¬ 
tificates for its stock and cash to the petitioner. 


Eavenson v. Commissioner, 51 Fed. (2d) 664 (C. C. 
A. 3). In 1920 the petitioner sold certain stock and 
the buyer paid approximately one-quarter of the pur¬ 
chase price in cash. The balance of the purchase price 
was represented by notes payable between May 17, 
1921, and November 17, 1925. These notes and the 
stock were delivered to a trustee. The trustee was 
authorized to release a part of the stock to the buyer 
as and when he paid each note. In spite of the fact 
that the seller did not receive all of the purchase price 
in 1921, the Court held that the sale was consummated 
before, and not after, December 31, 1921. A similar 
holding was made by the same Court in Dahlinger v. 
Commissioner, 51 Fed. (2d) 662. 

Davidson and Case Lumber Co. v. Mot ter, 14 Fed. 
(2d) 137. In November, 1919, the petitioner con¬ 
tracted to sell certain real estate to a solvent pur¬ 
chaser, conditioned alone upon the title being found 
satisfactory to the purchaser. In December, 1919, the 
purchaser approved the title. Ten thousand dollars 
was paid in November, 1919, when the contract of sale 
was executed. The balance of the purchase price, 


$100,000, was paid, and the deed to the property was 
delivered on June 1, 1920. After statins? thlat the do¬ 
minion, control, burdens and benefits of tlicj property 
passed to the purchaser in December, 1919,!when the 
contract became absolute, the Court holdj that the 
entire profit from the sale was income to the seller in 
1919. The fact that full payment and delivery of the 

I • 

deed did not take place until 1920 was held irrjmaterial. 

Commissioner v. Moir, 45 Fed. (2d) 356 \C. C. A. 
2). A contract for the sale of a ninety-nine yj^ar lease¬ 
hold for $195,000 was executed in 1920. This! contract 
provided that the buyer should pay a part of! the pur¬ 
chase price to a third person for the seller ijn 1920— 
which was to be released to the seller and his broker * 
when the buyer was satisfied with the title to the 
property—and the balance to the seller in 1^21; that 
upon the buyer expressing his approval of the title, 
the seller should deposit in escrow a conveyance of the 
property which should be delivered to the buyer upon 

his making final pavment: and that the selleJ* should 

.1 

retain possession of the property until final payment 
was made. The title was approved and pan of the 
purchase price was paid in 1920. The balancy of the 
purchase price was paid, and the conveyance delivered 
to the purchaser in 1921. After statin# that the obli¬ 
gation for the balance was assumed by a perfectly 
solvent purchaser, the Court held that the transaction 
was completed in 1920, to all intents and purposes as 
though the entire consideration had been paid \n cash 
in that year. | 

Brunton v. Commissioner, 42 Fed. (2d) 81 (C. C. 
A. 9), certiorari denied 282 U. S. 889. On December 
20, 1921, the taxpayer entered into a contract with 
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Levee, which provided that the taxpayer should sell 
for cash and iLevee should buv certain voting trust 
certificates: that immediate deliverv of the eertifi- 
cates, properly endorsed in blank, should be made; 
that the purchase should be consummated and the 
purchase price paid on the 28th day of March, 1922; 
that the certificates were not to be transferred on the 
trustee's books until the purchase price was paid; 
and that Levee, to guarantee payment by him, should 
immediately deposit liberty bonds and notes with a 
certain bank. The terms of this agreement were car- 
ried out. The provision for payment in 1922 was 
made by the parties in order that they might take 
advantage of the lower income tax rates in that vear. 
The question before the Court was whether the tax¬ 
payer received a taxable gain in 1921 or 1922. The 
Court held that the gain was received in 1921, basing 
its decision upon the fact that in that year the tax¬ 
payer received Levee's unconditional promise to pay. 

J. C. Schaffer v. Commissioner, 28 B. T. A. 1293. In 
1924 the petitioner contracted to sell to Brown all of 
the outstanding common stock and bonds of the Louis- 
ville Herald Company. Brown agreed to pay cash 
therefor, and in addition to deliver to the petitioner 
$200,000 par value of preferred stock of the Louisville 
Herald Company, thereafter to be authorized and 
issued, or of its corporate successor, if such corporate 
successor were organized. Petitioner delivered most 
of said stock and all of said bonds to Brown during 
1924. However, as he could not acquire a minority of 
said stock, such minority was not then delivered. 
Consequently, although Brown paid the cash required, 
he did not deliver said preferred stock during said 
vear. The Board held that the transaction was suffi- 


cientlv closed and completed for the petitioner! to de¬ 
duct in 1924 the loss he sustained upon the salt?. 

i 

See, also, Old Farmers Oil Co. v. Commissioner, 12 

B. T. A. 203, Acq. VII-2, C. B. 30: Federal Develop¬ 
ment Co. v. Commissioner, 18 B. T. A. 971, Acq. X-2, 

C. B. 23; Hotel Charlevoix et al. v. Commissioner, 22 

B. T. A. 170, Acq. X-l, C. B. 30; B. P. Bailey e{ al. v. 
Commissioner, 18 B. T. A. 105; Meyers v. Commis¬ 
sioner, Dkt. Xo. 54747, decided by Board on [March 
8, 1934; Brown Lumber Co. v. Commissioner, 35 Fed. 
(2d) 880; Mueller Metals Co., 3 B. T. A. 169, Acq. 
V-2, C. B. 2, and W. B. Geary v. Commissioner, 6 
B. T. A. 1109. | 

Xo policy of Congress is violated by using tljie fair 
market value of property on the date the taxpayer ac¬ 
quires a vested right thereto, even though such date 
is prior to that on which he receives physical posses¬ 
sion thereof. (See Brewster v. Gage, 280 U. q>. 327, 
74 L. Ed. 457; Honkins v. Commissioner, 69 Fed. r2<1 ] 
11 [C. C. A. 7]; Chandler v. Field, 63 Fed. [2d] 13 
[C. C. A. 1], and Section 113 [a] [5], Revenue Act 
1934, which substantially re-enacts tlie provisions of 
the 1926 Act because the Supreme Court in the Brew¬ 
ster case approved using the fair market valjue on 
date of death as the cost basis of property ultimately 
distributed to the heirs of a deceased person.) 

In view of these considerations it seems apparent to 
us that the “amount realized” by the petitioned from 
his sale or exchange of Commonwealth stock clan be 

i 

computed only by referring to the fair market value 
of the United stock on Xovember 13, 1929. After the 
president of United had announced the exchange offer 
to be effective, petitioner lost his right to and control 
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over the Commonwealth stock which he had previously 
delivered to the depositary as agent for United. He 
exchanged his stock then. In return he received an 
unconditional promise of a solvent buyer to give him 
United stock and cash—received a vested right to such 
property and money. Due to the fact that the peti¬ 
tioner then held a negotiable certificate of deposit, 
this promise immediately became worth the fair mar¬ 
ket value of the United stock and cash. Such certifi¬ 
cate of deposit could have been sold for such an 
amount on that day. This being so, the economic bene¬ 
fits of the property and money to be received by the 
petitioner passed to him on November 13, 1920. Con¬ 
sequently, the “amount realized” by him for his Com¬ 
monwealth stock must be measured bv the fair market 
value of the United stock at that time. Its fair mar¬ 
ket value on November 2P>, 1929—the date when peti¬ 
tioner was entitled to receive a certificate represent¬ 
ing a part of the purchase price—is entirely unim¬ 
portant. 


IT. 


The Acquisition by United of Substantially All of the 
Voting Stock of Commonwealth Constituted a 
Reorganization of Those Companies. 


Petitioner contends that when United acquired sub¬ 
stantially all of the voting stock of Commonwealth a 
“merger or consolidation,” and therefore a “reorgan¬ 
ization,” of the two companies was effected within the 
meaning of Section 112, Revenue Act 192S, and that 
the amount of the gain which the petitioner received 
from his exchange of stock is, under subparagraphs 
(b) (3) and (c) (1) of said section, limited to the 
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amount of the cash which lie received. The Bcjard de¬ 
nied these contentions. The crux of this controversy is 

* 

whether said transaction constituted a “reorganiza¬ 
tion” under the following statutory definition jof that 
word: 


Sec. 112 (i) (1) “The term ‘reorgan 


zation ■ 


means (A) a merger or consolidation (including 
the acquisition by one corporation of at least a 
majority of the voting stock and at least a ma¬ 
jority of the total number of shares of all other 

* i 

classes of stock of another corporation, or sub¬ 
stantially all the properties of another corpora¬ 
tion), *’ * *.” 


Xo definition of the words “merger or consolida¬ 
tion” is contained in the Revenue Acts. 

Construing subparagraph (i) (1), the Board iaid: 

i 

“The premise of the statutory definition! of re¬ 
organization is that it means ‘a merger (Jr con¬ 
solidation. ’ The technical meaning of these words 
has often been given (Central Railroad Co. v. Ga., 
98 U. S. 359; Lee v. Atlantic Coast Line, 150 Fed. 
775; Cortland Specialty Co. v. Commissioijer, 60 
Fed. [2d] 937)” (R. 4i). j 

I 

I 

This language, when read with the case of jWatts 
v. Commissioner, 28 B. T. A. 1056 (more fulllv dis¬ 
cussed below), clearly indicates that the Board will not 
consider any transaction between two companies to be 


a “merger or consolidation” unless it falls with 
technical definition of those words. 


in the 


As stated by the Board, this technical definition is 
given in the Cortland case, supra, wherein, oni page 
939, it is said: 


“A merger ordinarily is an absorption by one 
corporation of the properties and franchises of 
another whose stock it lias acquired. The merged 
corporation ceases to exist and the merging cor¬ 
poration alone survives. A consolidation involves 
a dissolution of the companies consolidating and a 
transfer of corporate assets and franchises to a 
new company.” 

Such a definition involves two essential elements, viz.: 
(a) corporate dissolution and (b) transfer of assets. 
Admittedly neither of these elements are present in 
the case at bar, for Commonwealth transferred none 
of its assets to United, and both corporations are still 
in existence, j However, the petitioner asserts that this 
meaning cannot be adopted, for two reasons: First, 
because it necessarily violates the language of the Su¬ 
preme Court in the case of Pinellas Ice & Cold Storage 
Co. v. Commissioner, 287 U. S. 462, 469, 470, 77 L. Ed. 
428, 433, andidoes not harmonize with other provisions 
of the statutory definition, and, second, because its use 
is inconsistent with the purposes Congress sought to 
accomplish by placing the reorganization section in 
the act. 


(A) The technical meaning of the words “merger 
or consolidation” violates the language of the Supreme 
Court in the case of Pinellas Ice & Cold Storage Co. 
v. Commissioner, and does not harmonize with other 
provisions of the statutory definition. 

In the Pinellas case the Court said: 

“The paragraph in question directs—‘The term 
“reorganization” means (A) a merger or consoli¬ 
dation (including the acquisition by one corpora¬ 
tion of at least a majority of the voting stock and 
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at least a majority of the total number shares 
of all other classes of stock of another corpora¬ 
tion, or substantially all the properties of another 
corporation).’ The words within the parenthesis 
may not be disregarded. They expand the mean¬ 
ing of ‘merger’ or ‘consolidation’ so as tojincliule 
some things which partake of the natuife of a 
merger or consolidation but an* beyond tl|io ordi¬ 
nary and commonly accepted meaning ot‘ those 
words—so as to embrace circumstances difficult to 
delimit but which in strictness cannot bcj desig¬ 
nated as either merger or consolidation, i * *” 


This language must be disregarded if we | are to 
adopt the technical definition of “merger or consoli¬ 
dation”—a definition which involves corporate* disso¬ 
lution and transfer of assets. That this is so is] shown 
bv the following considerations: 

I 

The words within the parenthesis cannot lie read 
apart from their context. For the transactions de¬ 
scribed by such words to qualify as a reorganization, 
they must occur in connection with a merger or con¬ 
solidation. (See Pinellas Ice & Cold Storage jCo. v. 
Commissioner, f)7 Fed. [2d] 188, 15)0: Prairie Oilj & Gas 
Co. v. Mott or, GG Fed. [2d] .‘109, 310, in which t hef Court 
said: “While the words in parenthesis must be Consid¬ 
ered, the words outside may not be disregarded. * * * 
The parenthetical words must be construed as specify¬ 
ing certain transactions which should be held| to be 
within the general meaning of ‘merger oi[ con¬ 
solidation. * * *’ Minnesota Tea Co. v. Com., 
28 B. T. A. r>91, holding that the parentheti¬ 
cal expression must be read in connection with 
“merger or consolidation”; and Section /fjl [b], 
R. A. 1928, which provides: “The terms ‘in- 


I 

i 
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eludes’ and ‘including,’ when used in a definition con¬ 
tained in this title, shall not be deemed to exclude 


other things otherwise within the meaning of the term 
defined.”) 

Ilowe ver, if the parenthetical transactions must oc¬ 
cur in connection with a merger or consolidation, and 
if there can he no merger or consolidation without tlie 


transfer of all of the assets and the dissolution of the 


merged or consolidating company, then the words 
within the parenthesis are necessarily meaningless and 
without effect and must be disregarded. 

To illustrate: Congress stated that a merger or con¬ 
solidation should include two designated cases, viz.: 
(1) the acquisition by corporation B of at least a ma¬ 
jority of all classes of stock of corporation A; and (2) 
the acquisition by corporation B of substantially all 
the property of corporation A. 

As to the first case: To so define “merger or con¬ 
solidation” as to force corporation B to acquire all the 
property as well as a majority of the stock of corpora¬ 
tion A, adds a requirement which was not made by 
Congress and which renders superfluous the words used 
to describe the second case. Moreover,to so define“mer¬ 


ger or consolidation” as to force the immediate dissolu¬ 
tion of corporation A adds a requirement not intended 
by Congress. That it did not intend to make A go out 
of existence is indicated by the following statement by 
the Chairman of the Senate Finance Committee: 


“Xow it so happens that in many instances 
while you might have substantially or nearly all 
of the stock, years might pass before all of the 
stock of the absorbed corporation would be 
brought in, and yet the reorganization can take 
effect even though everv share of stock mav not 
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he accounted for” (Congressional Record, Vol. 
61, Part VI, page 6550). I 

And such intent is also indicated by the fact that 
( ongress provided that B need only acquire “jjit least 
a majority ol all classes of A’s stock. Surely! it pre¬ 
supposed that A would stay in existence while (he un¬ 
acquired minorities of its stock were outstanding. To 
say that it did not—that A must dissolve—is Isimplv 
to say that B must secure all of the stock of A This 
violates the plain words used by Congress. 

As to the second case: Here, also, it is apparent that 
as B is only required to secure “substantially all” of 
the property of A, ('ongress presupposed that A would 
stay in existence while it retained title to the prop¬ 
erty not transferred to B. Moreover, it is c*lea|r* from 
the specific language used that Congress did not in- 
tend to make B acquire all of A’s property. Conse¬ 
quently , if by definition we make corporate dissolu¬ 
tion and transfer of all assets an inherent and necessary 
part of a “merger or consolidation,” we must disre¬ 
gard the second clause within the parenthesis. 

That these conclusions are correct is borne put by 

i 

the case of John J. Watts v. Commissioner, 28 B[ T. A. 
1056—the original decision being reviewed ajid af¬ 
firmed by a majority of the Board on October 17l 1923. 
In that case Vanadium Corporation acquired all of the 
stock of every character of Ferro Alloys Corporation, 
giving in exchange therefor its own stock and certain 
bonds. After such acquisition Ferro Alloys continued 
to exist. The majority of the Board, after adopting a 
definition of “merger or consolidation” which required 
the merged or consolidating corporation to transfer its 
assets and franchises to the continuing corporation 
and to then dissolve, and after pointing out tlnjit the 
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facts involved did not meet the test of such definition, 
held that the two companies were not merged or con¬ 
solidated within the meaning of the statute. 

Under this reasoning it follows, also, that there is 
no merger or consolidation where the second clause 
within the parenthesis is involved (viz., the acquisi¬ 
tion by corporation B of substantially all, or all, of the 
property of corporation A) unless corporate dissolu¬ 
tion (of A) is effected. 

Thus “merger or consolidation” is defined to re¬ 
quire corporate dissolution, and if this meaning is im¬ 
pressed upon the words within the parenthesis, as was 
done by the Board in the case at bar, and by a ma¬ 
jority of the Board in the Watts case, supra, then 
there is no merger or consolidation unless one or more 
corporations are dissolved, even though one corpora¬ 
tion acquires all the stock or all the property of an¬ 
other corporation. Under these circumstances, the 
words within the parenthesis must be disregarded. 
They add nothing to the words “merger or consolida¬ 
tion.” 

Five members of the Board seem to agree with these 
statements. See dissenting opinions in the Watts case, 
in which Messrs. Arundell, Smith, Black and Goodrich 
said: “The effect of the majority opinion is to disre¬ 
gard the words within the parenthesis, and this the 
Supreme Court in the Pinellas ease had very definitely 
said may not be done”; and in which Mr. Trammel 
said: “The reorganization provisions do not require 
that one corporation be dissolved.” 

Moreover,: the adoption of the definition approved 
by the Board in the Watts case, and in the case at bar, 
forces us to ignore the statement of the Supreme Court 
in the Pinellas case (2S7 U. S. 462, 470) to the effect 


that the words within the parenthesis expand tlie 
meaning of 4 ‘merger or consolidation.” If thc| words 
“merger or consolidation” must be construed to re¬ 
quire transfer of all assets and corporate dissolution, 
and if, as we have shown, the words within tlicj paren¬ 
thesis negative the transfer of all assets and corporate 
dissolution, then it is apparent that the latter! words 
cannot expand the former. The two classifications are 
essentially and inherently antagonistic. Th<j?y can 
never be harmonized. 

Our thought is clarified bv the following analogy: 
Suppose the statute read: “The word ‘man,’ as used 
herein, includes females.” Suppose, then, the Court 
defined the word “man” as “an adult male.” The 
word “female” could not be said to expand the word 
“man.” ruder these circumstances honest! logic 
would require that this definition of the word itaan be 
rejected, and that a broader definition, such as “hu¬ 
manity,” be adopted. 

For these reasons we contend that the Board’s defini¬ 
tion of the words “merger or consolidation”—tlie 
technical definition—renders the reorganization provi¬ 
sion of the statute meaningless and absurd, alters said 
provision by judicial construction, and directly con¬ 
flicts with the Supreme Court decision in the Pinellas 
case. 


Such a result is not necessary, for the words “mer¬ 
ger or consolidation” have a meaning—the nontech¬ 
nical, common or ordinary meaning—to which we 
are directed by the construction of the statute in 
the Pinellas case. Under this meaning all the jwords 
of the statute can have effect, and the entire statute 
made workable. In this meaning the words “nherger 
or consolidation” are usually used interchangeably. 


— 28 — 


“Courts and text writers have usually used the 
terms ‘consolidation' and ‘merger’ interchange- 

O C? 

ably, and in cases of doubt conjunctively” (State 
v. Atlantic Coast Line, 81 So. 60, 62, 202 Ala. 558). 


See, also, Fletcher Cyc. of Corporations, Permanent 
Edition, Yol. 15, p. S, in which it is said that the words 
“merger” and “consolidation” are often used svnonv- 
mously in decisions, textbooks, in agreements effect¬ 
ing combinations of corporations, and even in statutes. 

As so used the words are defined as follows: 


“* K * the term ‘ consolidation ’ is an elastic 

one and mav include a union of two or more cor- 
•> 

porations into a new one with a different name 
with or without extinguishing the constituent cor- 
porations, or the merging of two or more corpora¬ 
tions into one existing corporation under the 
name of the latter, or even any conjunction or 
union of the stock, property or franchises of two 
or more corporations whereby the conduct of their 
affairs is permanently or for a long period of 
time placed under one management * * * (14A 
C. J., p. 1054). 


The following authorities also define the word “con¬ 
solidation”! in such a way as not to require transfer of 
assets or corporate dissolution: 12 C. J., p. 530; People 
v. Peoples Gaslight & Coke Co., 68 X. E. 950, 953, 205 
Ill. 482, quoting from 1 Beach on Private Corpora¬ 
tions, Sec. 326; East St. Louis Connecting Ry. Co. v. 
Jarvis, 92 Fed. 735, 743; 1 Rorer, “Railroads,” p. 588; 
1 Elliott on Railroads, 3rd Ed., Sec. 385, pp. 594, 595; 
Shadford v. Detroit Y. & A. A. Ry. Co., 89 X. W. 960, 
962, 130 Mich. 300, and Pingree v. Mich. Cent. R. R. 
Co., 76 X. ML 635, 643, 118 Mich. 314, 338. 
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Incidentally it should be noted that such a definition 
does not render useless the words within the | paren¬ 
thesis in section 112 (i) (1), for ownership of merely 
a majority of stock does not give complete jjmd ef¬ 
fective power to do all corporate acts. More jthan a 
majority vote is often required by state statutes, cor¬ 
porate charters, articles of incorporation, by-laws, and 
the common law in order to consolidate, dissolve, 
amend by-laws, make a fundamental amendment! to the 
charter, etc. Such being the case, the following state¬ 
ment bv the Board seems ill advised: 

i 

“The situations designated in that (parentheti¬ 
cal) clause are comprehended within the 'defini¬ 
tion built up by petitioners and there would be no 
need for their special enumeration if the word 
‘consolidation’ embraced them” (R. 41). 

! 

Under this—the ordinary—meaning, the transac¬ 
tions which the parenthetical words state are included, 
are actuallv includable in and consistent with the 
words “merger or consolidation.” However, as shown 
above, such transactions are inconsistent with, and 

I 

cannot be included in, the technical definition of 
“merger or consolidation”—one negatives the trans¬ 
fer of all assets and corporate dissolution, which is the 
sine qua non of the other. 

We contend, therefore, that the words within the 
parenthesis, construed so as to give them effect and so 
as to expand the words “merger or consolidation,” 
clearly specify that Congress used the latter \^ords, 
not in their technical sense, but in their broader and 
more common sense, and that as so used the transac¬ 
tion in the case at bar qualifies as a merger or consoli¬ 
dation. The acquisition by United of substantially all 
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of the voting stock of Commonwealth caused the con¬ 
duct of the affairs of the two companies to be perma¬ 
nently placed under one management. 

(B) The use of the technical definition of the words 
“merger or consolidation” is inconsistent with the 
purposes Congress sought to accomplish by plac¬ 
ing the reorganization section in the act. 

The purposes of Congress in placing the reorgan¬ 
ization provision in the act are set forth in House 
Ways and Means Committee Report Xo. 350 on the 
Revenue Act of 1921, page 10, Sixty-seventh Congress, 
First Session; Senate Finance Committee Report Xo. 
275 on the Revenue Act of 1921, pages 11 and 12, 
Sixty-Seventh Congress, First Session; Senate Fi¬ 
nance Committee Report Xo. 398 on the Revenue Act 
of 1924, pages 17 and 18, Sixty-eighth Congress, First 
Session; House Ways and Means Committee Report 
Xo. 179 on the Revenue Act of 1924, pages 13 and 16, 
Sixty-eighth Congress, First Session; and Article 
1574, Regulation 65. These reports show that such 
action was taken because Congress considered gain 
from the exchange of securities in reorganizations to 
be technical, colorable and fictitious, and because it 
deemed taxation thereof to be economically unsound. 

To adopt the technical meaning of the words 
“merger or consolidation,” which requires corporate 
dissolution and transfer of assets, defeats these pur¬ 
poses, and introduces such uncertainties into tlie law 
that ordinary and necessary business readjustments 
cannot go forward. In support of this statement we 
submit a brief review of a number of decisions con¬ 
struing this act. 

o 


In Pinellas lee & ('old Storage Co. v. Commissioner, 
57 Fed. (2d) 188, 190, the Circuit Court of Appeals, 
after adopting a definition of “merger or consolida¬ 
tion,’’ which requires transfer of all assets and corpo¬ 
rate dissolution, said: 

“It is only when there is an acquisition ojf sub¬ 
stantially all the property of another corporation 
in connection with a merger or consolidation that 

a reorganization takes place.” j 

i 

Such a statement is right if the Court’s definition 
of “merger or consolidation” is right. However, on 
review of said decision the Supreme Court (287] U. S. 
462, 469) took pains to expressly disapprove such 
statement. Nevertheless, in spite of said Court’s ac¬ 
tion, the Board, in the case at bar, based its decision 
upon the same erroneous definition of “merger or 
consolidation.” and held that there was no merger or 
consolidation. Such a holding clearly violates the 
Supreme Court’s construction of the statute. 

i 

In Mead Coal Co. v. Commissioner, 28 B. T. A]. 599, 

j 

the taxpayer was seeking to reduce his tax by claim¬ 
ing a loss upon the exchange of securities. The Board 
refused to permit the deduction upon the grouncj that 
such exchange took place in a merger or consolidation. 
However, the Board overlooked or ignored the fact 
that there was no evidence as to the dissolution (j>f the 
merged or consolidating companies. It would !seem, 
therefore, that the requirement of dissolution is 
deemed important only when the taxpayer attempts to 
prevent the recognition of gain. 

In Winston Bros. Co. v. Commissioner, 28 B. T. A. 
1247, A corporation transferred all of its assets to B 
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corporation in exchange for stock of B. A then dis¬ 
tributed to its stockholders tlie B stock so received, 
and was dissolved. The Commissioner argued, and 
the Board originally held, that, although A and B 
were merged or consolidated, the distribution of the B 
stock was taxable as a liquidating dividend to the 
stockholders of A. Subsequently, however, the Board 
(29 B. T. A. 903) vacated and reversed this decision, 
but its action has not caused the Commissioner to 
discard his tlieorv. 


In Watts v. Commissioner, supra, the Board held 
that Vanadium and Ferro Allovs were not consoli- 
dated or merged, although the transaction fell directly 
within the parenthetical words in section 112 (i) 
(1). While basing its decision primarily upon a defi¬ 
nition which rigidly requires corporate dissolution, 
the Board made much of the fact that Vanadium did 
not comply with the New York law relating to mergers 
of corporations. However, such state statutory laws do 
not always demand that one corporation dissolve, for, 
as said in Fletcher Cyc. of Corps., Perm. Ed., Vol. 15, 
p. 70: 


“The effect of a consolidation with respect to 
the extinction of the constituent corporations, or 
the continued existence of one or both of the con¬ 
stituent'corporations, depends generally upon the 
effect of the statute under which the consolidation 
is effected.” 


As a result of this decision we do not know for certain 
whether the test of a merger or consolidation is (1) 
compliance with the Board's definition of the words 
“merger or consolidation,” under which corporate 
dissolution is required, or (2) compliance with the 


— 33 


consolidation statutes of the various states, jinder 
which corporate dissolution is not necessarilf de¬ 
manded. But whether the definition, or the state) stat¬ 
utes, be deemed to he controlling, the result in jither 
case is harmful. The definition renders the reorgan¬ 
ization provision meaningless and absurd. The|state 
statutes, because practically all of them are different, 
rob the revenue acts of that certain tv and unifohnitv 

• i • 

which are so essential to a nation-wide system oj* tax¬ 
ation. 

“State law may control only when the operation 
of the federal taxing act, by express language or 
necessary implication, makes its own operation 
dependent upon state law” (Burnet v. Harmel, 
287 T. S. 103, 110). 


Some of the effects of the above-mentioned cases 
may be briefly summarized as follows: (1) The courts 
declare that transfer of all assets and corporate disso¬ 
lution is essential to a merger or consolidation^ and 
that the transactions described by the words within the 
parenthesis must occur in connection with a merger 
or consolidation. They say, also, that the parenthet¬ 
ical words expand “merger or consolidation.” {idow- 
ever, the parenthetical words cannot so operate be¬ 
cause corporate dissolution and transfer of all 4 SS( T S 
is inconsistent with the parenthetical transactions. 
(2) When a loss is claimed by the taxpayer he 'is de¬ 
nied a deduction by giving the words “merger oij con¬ 
solidation” an expanded meaning, which is consistent 
with the words within the parenthesis, instead | of a 
technical meaning (Mead Coal Co. case, supra).j (3) 
When a gain results, “merger or consolidation t are 
interpreted technically so as to exclude not onl^ the 
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transactions described by the words within the paren¬ 
thesis (Watts case, supra), but also unification of 
corporations superior to such parenthetical transac¬ 
tions (this case). (4) When there is no corporate 
dissolution it is held that there is no merger or consol¬ 
idation and that the taxpayer’s train is taxable (Watts 
case, supra): while when there is corporate dissolution 
the taxpayer’s train is still held to be taxable upon 
the ground that he has received a liquidating dividend 
(Commissioner’s contentions and original decision in 
the Winston Bros. case, supra). (5) In justifying such 
decisions, the courts adopt illogical, inconsistent and 
conflicting theories. 


This uiiQertaintv of construction results from the 
lack of harmonv between the technical definition of 
the words ‘‘merger or consolidation,” and the other 
provisions of the statute. It defeats the remedial pur¬ 
poses of Congress. It seriously interferes with, and 
in many cases prohibits, constructive business read¬ 
justments, which are so necessary in these times of 
depression. It should be discarded. 


Respectfully submitted, 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6283 

I 

! 

Samuel W. Fordyce, petitioner 

7 

V. I 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


OX PETIT I OX FOR REVIEW OF DECISION OF THE EXITED 
STATES HOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 


The only previous opinion is that of the Hoard 
of Tax Appeals (R. 34- 41 ) which is reported 
in- | 

JURISDICTION 

This appeal involves Federal income taxds for 
the calendar year 1929 amounting to $1,330.04, and 
is taken from a decision of the Board of Ta^: Ap¬ 
peals entered March 31, 1934 (R. 44). The case 
was brought to this Court by a petition for review 
filed June 29, 1934 (R. 45), pursuant to Sections 

1001-1003 of the Revenue Act of 1926, c. 27, 44 

(i) ! 


2 


Stat. 9, as amended bv Section 1101 of the Revenue 

* 

Act of 1932, c. 209, 47 Stat. 169, and as amended by 
Section 519 of the Revenue Act of 1934, c. 277, 48 
Stat. 680. The parties have stipulated that peti¬ 
tion to review said decision shall be addressed to 
this Court (R. 44). Furthermore, the parties have 
stipulated that the decision in this case shall con¬ 
trol the suits brought by Harriet Fordyce, H. C. 
Miller, Allen B. and Ruth E. Williams, T. E. 
Yemm, John Holliday, Wiley F. Corl, William R. 
and Ethel J. Hayes, and Thomas A. Reid, involv¬ 
ing income [taxes totalling $44,375.30 (R. 35), with 
which this case was consolidated before the Board 
of Tax Appeals (R. 50). 

QUESTIONS PRESENTED 

1. Whether the exchange of stock of Corpora¬ 
tion A for stock of Corporation B and cash was an 
exchange pursuant to a plan of reorganization in 
which the gain is limited to the cash received, 
where Corporation B acquired a majority of the 
voting stock but not a majority of the total number 
of shares of all classes of stock of Corporation A. 

2. Whether the date for valuation of stock re¬ 
ceived under a deposit agreement was correctly 
determined by the Commissioner. 


STATUTE AND REGULATIONS INVOLVED 

The statute and regulations involved appear in 
the Appendix, infra, pp. 20-25. 
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STATEMENT 

The Board of Tax Appeals adopted a stipulation 
of the facts as its findings of fact (R. 11-33).j They 
are substantially as follows: All of the petitioners 
were owners of Class B common stock of the Com- 
monwealth Utilities Corporation. On November 
12, 1929, the several kinds of Commonwealth) stock 
were as follows (R. 35): 


Kinds of stock 

Shares 

author¬ 

ized 

-1 

Shares out} 

standing 

Common, class A, nonvotins.-. 

100.000 

300,000 

■ 50,000 

1 

3,164. 
212,444. 
(Series A) 9( 
■ (Series B) 5, 
(Series C) 1.' 

_ 

Common, class B, voting. . 

Preferred, nonvoting.... 

Do... .' 

Do. . 



In addition to shares of Class B common stock 
outstanding, 63,000 shares thereof were reserved 
for conversion of debentures and 14,508 shares were 
reserved for subscription on warrants attached to 
Series C preferred stock. The preferred stock was 
preferred as to dividends and as to assets ill case 
of liquidation. The preferred stock had no Noting 
rights except in the event that six quarterly divi¬ 
dends were defaulted, in which case the holders of 

. 

said stock were entitled to vote until all defaults in 
preferred dividends had been paid (R. 12). 

On October 15, 1929, the United Gas Improve¬ 
ment Company made a written offer to the owners 
of Commonwealth Classes A and B common stock, 
under which it offered to purchase from Class B 
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stockholders their Class B stock up to 300,000 
shares and ! to give in payment for each share 
thereof one share of its own common stock and $11 
in cash. The part of the offer addressed to Com¬ 
monwealth Class A stockholders was conditioned 
upon the purchase of the Class B stock; if United 
purchased the Class B stock, it would also purchase 
Class A stock up to 43,079 shares, giving in pay¬ 
ment for each share one share of its own common 
stock. United agreed that if the offer became effec- 
tive it would deliver its stock and the cash prior to 
November 27, 1929. Under the offer. United ac¬ 
quired, during the month of November 1929, 2,986 
shares of Class A and 267,585 shares of Class B 
common stock (R. 13,17-19). 

The offer of October 15, 1929, was subject to the 
condition that two-thirds of Class B common stock 
of the Commonwealth be deposited by the holders 
thereof on or before November 22, 1929, United re¬ 
taining the right to extend for five daws. However, 
United could declare the offer effective, even though 
less than two-thirds of such stock had been depos¬ 
ited prior to such date or the expiration of the ex¬ 
tension (R.18). On November 12, 1929, there had 
been deposited 202,885 shares of Class B common 
stock (R. 14). All of the taxpayers had deposited 
their Class B common stock with the depositary, 
J. P. Morgan & Company, prior to November 13, 
1929, excepting Allen B. Williams and Ruth E. 
Williams, who prior to such date had deposited a 
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portion of their stock and had instructed! their 
brokers to deposit the balance thereof (R. 14-15). 

On November 13, 1929, the president of ijjnited 
publicly announced the exchange offer effective, 
and that those who had not deposited their stock 
should do so on or before November 22, 1929 (R. 
15). On November 15, 1929, the depositary ^ssued 
a form letter announcing that the offer had become 
effective and that United stock and cash w|ere to 
be delivered to the depositary not later than No¬ 
vember 27, 1929 (R. 32-33). At some undisclosed 
time between November 26 and December 31 1929, 
all of the taxpayers received United stock and cash 
(R. 15). The fair market value of the United 
common stock per share was: On November 12, 
1929, $26.62; on November 13, 1929, $24.62; ajiul on 
November 26, 1929, $29.94 (R. 16). 

United acquired none of the Series A, BJ or C 
Commonwealth preferred stock (R. 37). Com¬ 
monwealth has continued its business and is $till in 
existence (R. 16). | 

The Commissioner decided that the above [trans¬ 
action did not constitute a reorganization within 
its meaning as defined by Section 112 (c) of the 
Revenue Act of 1928, infra, p. 21; that the pntire 
gain should be taxed; and that in computiijg the 
gain the value of the United stock on November 
26, 1929. should be used. The Board upheld the 
Commissioner. 
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SUMMARY OF ARGUMENT 


1. The transaction here was not one which comes 
within the statute's definition of a reorganization. 
The parenthetical clause expanding the technical 
meaning of “merger” or “consolidation’' limits 
such expansion to situations coming within that 
clause, or to the specified exceptions. 

2. The value of the stock received on the date its 


delivery could be demanded is the basis upon which 
the gain should be computed. 


ARGUMENT 

I 


The identical question involved in the instant 
case was decided by the Circuit Court of Appeals 
for the Eighth Circuit in Yon Welse v. Commis- 
sioner,69 Fi (2d) 439. That case involved Section 
203(h) of the Revenue Act of 1926, which is iden¬ 
tical with Section 112(i) of the Revenue Act of 
1928, infra, p. 21. After a lengthy discussion of 
the meaning of “merger'’ and “consolidation", the 
court said (pp. 442-443): 


It seems to us clear from the foregoing 
definitions and elucidations that in the case 
at bar there was neither a merger nor a con¬ 
solidation within the meaning of those terms 
as used in the statute. After the completion 
of the transaction above set out both cor¬ 
porations still existed; each retained its own 
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charter; both continued to do business as 
separate, distinct corporations. The 1 main 
changes which had been accomplished! were 
that some of the old stockholders in thc^ Fed¬ 
eral Cold Storage Company had become 
stockholders in the City Ice & Fuel Com- 
pany; and that the last-named company had 
become the owner of all of the common! stock 
of the Federal Cold Storage Company. 

Nor was there a reorganization within the 
meaning of the terms “merger” and ■‘con¬ 
solidation” as expanded by the language 
contained in the parenthesis in sectiojn 203 
(h) (1) (A). This conclusion inevitably fol¬ 
lows because the transaction was not within 
the scope of the language within the paren¬ 
thesis. That language plainly require^ that 
the purchasing corporation should acquire, 
not only a majority of the voting stock, but 
also “at least a majority of the total number 
of shares of all other classes of stock” of the 
other corporations. It is conceded that this 
provision was not complied with by the! City 
Ice & Fuel Company. 

Our conclusion is that the transaction did 
not constitute a reorganization within the 
meaning of the statute. Pinellas Ice Cjo. v. 
Commissioner, supra; Cortland Specialty 
Co. v. Commissioner, supra; Prairie Qil & 
Gas Co. v. Hotter (C. C. A.) 66 F. (2d) 309; 
United States v. Siegel (C. C. A.) 53 F. 
(2d) 63. See, also, Redington v. Commis¬ 
sioner, 25 B. T. A. 707. ! 

95330—34 - 2 ! 
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The general rule laid down in Section 112 (a) of 
the Revenue Act of 1928 is: 

Upon the sale or exchange of property the 
entire amount of the gain or loss * * * 

shall lie recognized * * *. 

The above is followed by several exceptions 
which limit the recognition of gain or loss. The 
taxpayers contend that they come within the ex¬ 
ception provided by Subsection 112 (c) (1), infra, 
p. 21. This subsection and a subsection to which 
it refers and upon which it depends, are as follows: 

Sec. 112 (b) (3) Stock for stock on re¬ 
organization. —No gain or loss shall be recog¬ 
nized if stock or securities in a corporation 
a party to a reorganization are, in pursuance 
of the plan of reorganization, exchanged 
solely for stock or securities in such corpora¬ 
tion or in another corporation a party to the 

reorganization. (Italics supplied.) 
***** 

(c) Gain from exchanges not solely in 
kind. — (1) If an exchange would be within 
the provisions of subsection (b) * * * 

(3) * * * of this section if it were not 

for the fact that the property received in 
exchange consists not only of property per¬ 
mitted by such paragraph to be received 
without the recognition of gain, but also 
* * * money, then the gain, if any, to 

the recipient shall be recognized, but in an 
amount not in excess of * * * such 

monev * * *. 

•> 
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Subsection (i) which defines both “reorgjaniza- 

i 

tioir’ and “party to a reorganization” is as fojllows: 

(1) The term “reorganization” means 

(A) a merger or consolidation (including 
the acquisition by one corporation jof at 
least a majority of the voting stock nd at 
least a majority of the total number of Shares 
of all other classes of stock of anothejr cor¬ 
poration * * *. (Italics supplied]) 

(2) The term “a party to a reorganiza¬ 
tion” includes a corporation resulting! from 
a reorganization and includes both corpora¬ 
tions in the case of an acquisition by one 
corporation of at least a majority of the vot¬ 
ing stock and at least a majority of thd total 
number of shares of all other classes of stock 
of another corporation. (Italics supplied.) 

Petitioners make no attempt to bring the trans¬ 
action within the parenthetical clause of the defini¬ 
tion section, but argue that anv unified management 
brought about through an exchange of stock! con¬ 
stitutes a consolidation. In fact, they not only go 
beyond the meaning of merger and consolidation 
but exceed the limits of expansion designated by the 
parenthetical clause. 

The Board, in its opinion below, said (R. 40^41): 

Petitioners’ definition, in our opiniqn, is 
broader than is warranted by the wording of 
the statute. Had Congress meant the word 
“consolidation” to cover so wide a field there 
would have been no occasion for inserting 
the parenthetical clause. The situations 
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designated in that clause are comprehended 

within the definition built up by petitioners 

and there would be no need for their special 

enumeration if the word 44 consolidation ” 

embraced them. * * * 

Our view is that if the transaction is to 

come within the statutory definition at all it 

%/ 

must be by way of the parenthetical clause. 

* * * The words in parentheses expand or 

enlarge the commonly accepted meaning of 

the basic words in the definition, but only to 

a decree measurable bv the enlarging words 

themselves. Tliev mark the outside limits 

% 

of the cases which would otherwise not 


ordinarily be considered mergers or consoli¬ 
dations. We may not enlarge them still more 
bv grafting on situations which are bevond 
the scope of the words used. We are con¬ 
cerned here with that part of the definition 
which says that merger or consolidation in¬ 
cludes “the acquisition by one corporation 
of at least a majority of the voting stock and 
at least a majority of the total numbers of 


shares of all other classes of stock or another 
corporation.” These are irreducible mini¬ 
mum requirements, and the transaction here 
does not meet them. 


Consolidation and merger have often been de¬ 
fined. Railroad Co. v. Georgia, 98 U. S. 359; N. Y. 
Central Securities Co. v. United States, 287 U. S. 
14, 23. However, we need not look to these cases 
for a definition of those words as used in the stat¬ 
ute. The definition section involved here is identi- 
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I 

cal with Section 203 (h) of the Revenue Act of 
1926, the section considered in Von Weise vi Com- 

i 

missioner, supra. That section was involved in 

i 

Pinellas Jce Co. v. Commissioner, 287 U. 462, 
wherein the Court said (pp. 469-470) : 

The words within the parentheses may not 
be disregarded. They expand the meaning 
of “merger” or “consolidation” so asj to in¬ 
clude some things which partake of the na¬ 
ture of a merger or consolidation, but are 
beyond the ordinary and commonly accepted 
meaning of those words—so as to erpbrace 
circumstances difficult to delimit, but which 
in strictness cannot be designated as either 
merger or consolidation. 

In the Pinellas case below, 57 F. (2d) 188 (C. C. 
A. 5th), the court defined these terms as tjollows 
(p. 190) : 

In a merger one corporation absorbs the 
other and remains in existence while the 
other is dissolved. In a consolidation a new 
corporation is created and the consolidating 
corporations are extinguished. | 

Although a portion of the language of the (pircuit 
Court of Appeals in the Pinellas case was criticized 
by the Supreme Court, the part above quoted was 
approved. 

Merger and consolidation were also defined in 
Cortland Specialty Co. v. Commissioner, 60 I?. (2d) 
937 (C. C. A. 2d), certiorari denied, 288 U. S. 599, 
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where the court, also considering Section 203 (h) 
of the Revenue Act of 1926, said (p. 939): 

A merger ordinarily is an absorption by one 
corporation of the properties and franchises 
of another whose stock it has acquired. The 
merged corporation ceases to exist, and the 
merging corporation alone survives. A con¬ 
solidation involves a dissolution of the 
companies consolidating and a transfer of 
corporate assets and franchises to a new 
company. 


See also Von Wcise v. Commissioner, supra. 

It should be remembered that taxpayers contend 
their transaction comes within the terms “merger” 
or “consolidation”, separately and distinctly from 
any connection with the several exceptions which 
enumerate specific situations which go beyond the 
meaning of those words but are included in the stat¬ 
utory definition of “reorganization.” 

If the acquisition by one corporation of a ma¬ 
jority of all the voting stock and all of the other 
classes of sto<*k of another corporation are beyond 
the ordinary and commonly accepted meaning of 
“consolidation ” or “ merger”, can the acquisition 
by a corporation of less than the designated stock 
be said to come within such meaning? To answer 
in the affirmative would render the parentheticgL^ 
the above cases but is against the fundamental rule, 
that in the construction of statutes, if possible, 
effect will be given to all parts of a statute. 






I 

Taxpayers cite eases decided by the Board in¬ 
volving facts entirely different from those involved 
in the instant case. They contend those decisions 
are erroneous and argue that therefore the Board 
erred in the instant case. We submit that wq could 

i 

contend with at least equal force that, as the Board 
was determined to be right in several similar! cases, 
it must be right here. The question to be decided 
is whether the Board’s decision in the instaiit case 


is correct. 

It is clear that taxpayers do not come witlijin the 
parenthetical clause. It is equally clear that Con¬ 
gress did not intend to extend the meaning ojf con¬ 
solidation or merger beyond the irreducible limits 

C7 ft 

specified. Exprcssio turns cst exclusio altcrius. 

11 

Losing on the first question, taxpayers cohtend 
in the alternative that the basic date for valuing 

I 

the United stock received is November 13,19?9, in¬ 
stead of November 26, 1929, the date taken by the 
Commissioner. They argue that the announcement 
of the president of United, declaring the offer 
effective, created a binding contract; that asja re¬ 
sult of such contract, title to the deposited Com¬ 
monwealth shares passed to the United Company; 
and that on that date taxpayers became irrevocably 
entitled to United stock and cash. 

We submit that the date on which title tp the 
Commonwealth stock was acquired by the United 
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Company is immaterial; and that title to the 
United stock did not pass to taxpayers until subse¬ 
quent to November 26, 1929. 

The question here is to determine under Section 
111 (c), infra , p. 20, “the fair market value of the 
property * * * received’’ by Commonwealth 

stockholders. 

There was no transfer of title to the United 
stock prior to November 26, 1929. The agreement 
specifically provided (R. 27, 28): 

(a) The Depositary assumes no obliga¬ 
tion to distribute any stock or to pay any 
money to any Depositor unless and until, 

and onlv to the extent, that the same shall be 
* / 

delivered or paid to it for such purpose. 
***** 

(h) The Depositary shall not, by the de¬ 
posit of stock hereunder, obtain any title to 
such stock so deposited, nor any interest 
therein or obligation in respect thereof other 
than the custody and disposition thereof in 
accordance with the terms of this Agreement. 

The important question here is when the tax¬ 
payers “received” the United stock. They did not 
come into physical possession of the certificates 
until subsequent to November 26, 1929 (R. 16). 
They were not entitled to receive the stock (as dis¬ 
tinguished from the certificates) at any time prior 
to November 26, 1929 (R. 20, 32-33). 

Whether the contract for the sale of stock is 
executed, so that the title passes, or is merely execu¬ 
tory, is to be determined upon the same principles 
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as in the case of the sale of any other personal 
property. Fletcher, Cyc. Corps., c. 58, paragraph 
5613. ! 

In the absence of express provision to thp con¬ 
trary, stock may be transferred without t^ie de¬ 
livery of the certificates, such as bv delivery of a 
separate written transfer. Beardsley v. Beards- 
ley, 138 U. S. 262, where the seller signed a ipaper 
stating: “I hold * * * stock”; “which is sold 

to * * and “though standing in my! name 

belongs to him.” Williams v. Stone, 25 FJ (2d) 
831 (C. C. A. 4th), where stock was in the n4me of 
transferree on the company stock register. And 
Cooper v. Bay State Gas Co., 127 Fed. 482 (S. D. 
X. Y.), where the instrument contained: “This 
stock I have sold to you.” Cf. Scanlon v. Snow, 
2 App. D. C. 137. 

In each of the above cases, the intent \Vas to 

7 

i 

effect immediate transfer of title. Hojvever, 
where the contract expressly requires delivery of 
the certificates as in the instant case, such delivery 
is essential to pass title. Fletcher, Cyc. Coijps., c. 
58, paragraph 5613. Barnard v. Tidrick, 3^ S. D. 
403, wherein the court said (p. 410): 

The contract in the case at bar required- the 
delivery of the stock certificates themselves, 
and, while the certificates under some con¬ 
ditions may be considered merely evidence 
of the title to the stock, the contract ([annot 
be construed as evidencing an intention to 
vest title to the stock independently of or 
prior to the delivery of the certificates. 


16 


So where a contract provides for a future de¬ 
livery of stock it is deemed an executory contract 
for sale. Co r w i n v. G ra ys 11 a rbor TI 'ash inyto n in n, 
151 Wash. 585, 276 Pac. 902; 23 R. C. L., Title 
“Sales”, paragraph 170; and Fletcher, Cyc. Corps., 
c. 58, wherein it is said in paragraph 5484: 

A mere agreement to assign shares, where 

the owner retains control is not a transfer, 

and does not divest his title. A share of 

stock, being intangible, is not susceptible of 

manual deliverv, but deliverv of the eertifi- 

% * * 

cate is a svmbolical deliverv of the stock 
* •• 

which it represents. * * * (Citing Mc¬ 

Alister v. Kuhn, 96 U. S. 87, 89.) 

On November 13, 1929, United had merely 
agreed to deliver prior to November 27, 1929, one 
share of its stock and $11 in cash for each share of 
the Commonwealth stock then in the possession of 
the depositary. All petitioners “received” prior 
to the later date was United’s promise to deliver 
stock and cash by November 26, 1929. There is 
nothing in the record to show that petitioners could 
have enforced specific performance, and specific 
performance is not a matter of right. Rawlins v. 
Collins, 36 App. D. C. 72; Morawetz on Priv. 
Corp., It 218. Therefore it is clear that the value 
of the stock on November 26, 1929, the first date 
upon which petitioners could make demand, is the 
proper basis upon which to compute their gain 
under the transaction. Damages for not transfer¬ 
ring stock according to contract is the price of the 
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stock on the day on which it ought to havfe been 
transferred. Taylor v. Turner, 2 Cr. C. C. 203. 
The question of the date on which title passed 
under a contract was considered in an inco^ne-tax 
case by the Supreme Court of the United Stiites in 
Lucas v. North Texas Co., 281 U. S. 11. In that 
case on December 27,1916, a ten-day option to pur¬ 
chase certain timber lands was given by Corpora¬ 
tion A to Corporation B. On December 30' 1916, 
Corporation B notified Corporation A that it 
would exercise the option. On the latter day A 
ceased operations and withdrew all employees from 
the land. On January 5,1917, papers necessary to 


were 


effect the transfer and the purchase price 
delivered. The Court said (p. 13): | 

An executory contract of sale was cheated 
by the option and notice December 30, 1916. 
In the notice the purchaser declared | itself 
ready to close the transaction and piy the 
purchase price “as soon as the papery were 
prepared. ” Respondent did not prepare 
the papers necessary to effect the transfer 
or make tender of title or possession or de¬ 
mand the purchase price in 1916. The title 
and right of possession remained in itj until 
the transaction was closed. Consequently 
unconditional liability of vendee for thb pur¬ 
chase price was not created in that yeaj*. 

It is submitted that on November 13, 1929,! there 
was but an executorv contract of sale; that under 

* i 

the contract delivery of certificates was reduired 
and was essential to the transfer of title; and that 
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the value of the property “received'’ by the peti¬ 
tioners was the value of the United stock on No¬ 
vember 26, 1929, the first date disclosed bv the 
record upon which petitioners could have acquired 
the general or absolute rights to such stock. In 
fact, the announcement on November 13,1929, made 
the promise to deliver no more binding than it had 
become on November 12, 1929, the date on which 
the required proportion of Commonwealth stock 
had been deposited. On that date the offer had 
been accepted. 

The cases cited by taxi >a vers are clearlv distin- 
guishable from the instant case. They involve 
situations in which there was an immediate sale of 
stock, and not an executory contract of sale requir¬ 
ing delivery of certificates prior to a future date. 

Taxpayers say that if the Board’s view be sound, 
the Government is placed at the mercy of the pur¬ 
chaser and seller, who can fix the date of deliverv 

* •» 

to suit their mutual convenience; citing Wright v. 
Commissioner, 50 F. (2d) 727, 730 (C. C. A. 4tli), 
certiorari denied, 284 U. S. 652. That case was dis¬ 
cussed bv this Court in Union Guardian Trust Co . 

w 

v. Burnet, 64 F. (2d) 712, wherein this Court said 
(p. 715): 

We do not think this case is controlled by 

these or similar decisions. 

***** 

There is not now, and never was, a sugges¬ 
tion that the contract was made for the pur¬ 
pose of postponing taxation. 
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i 


The effect of the contract between th^ parties 
should govern {Lucas v. North Texas Go.\ supra), 
especially, as it has not been shown that tljie object 
is to avoid or evade taxes. j 

i 

CONCLUSION 

The decision of the Board of Tax Appeals should 
be affirmed. j 

Respectfully submitted. j 

Frank J. Widemai|, 
Assistant Attorney General. 
Sew all Key, i 
A. F. Prescott, 

Special Assistants to the Attorney General . 

November 1934. I 




APPENDIX 


REVENUE ACT OF 1928, C. 852, 45 ST AT. 791 

Sec. 111. Determination of Amount of Gain or 
Loss. 

(a) Computation of gain or loss .—Except as 
hereinafter provided in this section, the gain from 
the sale or other disposition of property shall be 
the excess of the amount realized therefrom over 
the basis provided in section 113, and the loss shall 

be the excess of such basis over the amount realized. 
***** 

(r) Amount realized .—The amount realized 
from the sale or other disposition of property shall 
be the sunn of any money received plus the fair 
market value of the property (other than money) 
received. 

Sec. 112. Recognition of Gain or Loss. 

(a) General rule .—Upon the sale or exchange of 
property the entire amount of the gain or loss, de¬ 
termined under section 111, shall be recognized, 

except as hereinafter provided in this section. 
***** 

( b ) (3) Stock for stock on reorganization .—No 
gain or loss shall be recognized if stock or securities 
in a corporation a party to a reorganization are, in 
pursuance of the plan of reorganization, exchanged 
solely for rtock or securities in such corpora¬ 
tion or in another corporation a party to the 
reorganization. 

***** 


( 20 ) 


(c) Gain from exchanges not solely in kind .— 
(1) If an exchange would be within the provi¬ 
sions of subsection (b) (1), (2), (3), or (5)| of this 
section if it were not for the fact that the property 
received in exchange consists not only of property 
permitted by such paragraph to be received with¬ 
out the recognition of gain, but also of othef prop¬ 
erty or money, then the gain, if any, to the recipi¬ 
ent shall 1)0 recognized, but in an amount.1 not in 

i 

excess of the sum of such nionev and the fair mar- 
ket value of such other property. 


* 


(/) Definition of reorganization .—As Used in 
this section and sections 113 and 115— 

(1) The term “reorganization” means (A) a 
merger or consolidation (including the acquisition 
by one corporation of at least a majority!of the 
voting stock and at least a majority of the total 
number of shares of all other classes of stock of 
another corporation, or substantially all the proper¬ 
ties of another corporation), or (B) a transfer by 
a corporation of all or a part of its assets to an¬ 
other corporation if immediately after the transfer 
the transferor or its stockholders or both are in 
control of the corporation to which the assets are 
transferred, or (C) a recapitalization, or j(D) a 
mere change in identity, form, or place of organi¬ 
zation, however effected. 

TREASURY REGULATIONS 74, PROMULGATED UNDER THE 


REVENUE ACT OF 192S 


f 


Art. 571. Recognition of gain or loss .—In the 
case of a sale or exchange, the extent to whijeh the 
amount of gain or loss determined under section 
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111 shall be recognized, is governed by the provi¬ 
sions of section 112. Section 112 provides that the 
entire amount of the gain or loss upon any sale or 
exchange of property shall be recognized, with 
specified exceptions therein set forth, which are 
discussed in articles 572-580. Unless the sale or 
exchange falls within the provisions of these 
articles the entire amount of the gain or loss 
thereon must be calculated and reported. 

Art. 574. Exchanges in connection with corpo¬ 
rate reorganizations .—The Act provides that no 
gain or loss shall be recognized if, in pursuance of 
a plan of reorganization, stock or securities in a 
corporation a party to a reorganization are ex¬ 
changed solely for stock or securities in such cor¬ 
poration or in another corporation a party to the 
reorganization, or if, in pursuance of a reorganiza¬ 
tion plan, a corporation a party to a reorganization 
exchanges property solely for stock or securities in 
another corporation a party to the reorganization. 
If two or more corporations reorganize, for ex¬ 
ample, by— 

(1) The merger of the X Corporation into the Y 
Corporation, 

(2) The consolidation of the X Corporation and 
the Z Corporation into the Y Corporation, a new 
corporation, 

(3) The acquisition by the Y Corporation of a 
majority of the voting stock and a majority of the 
total number of shares of all other classes of stock 
of the X Corporation or of substantially all of the 
properties of the X Corporation, or 

f4) The transfer by the X Corporation of a part 
of its assets fo the Y Corporation where imme¬ 
diately after the transfer the X Corporation or its 


Y Cor- 


shareliolders or both are in control of the 
poration— | 

then no taxable income is received from tbe trans¬ 
action by the X Corporation or the Z Corporation 
if the sole consideration received by the corpora¬ 
tions is stock or securities of the Y Corporation; 
and no taxable income is received from the transac¬ 
tion by the shareholders of either the X Corpora¬ 
tion or the Z Corporation if the sole consideration 
received by the shareholders is stock or securities 
of the Y Corporation. 

If a reorganization is accomplished by the trans¬ 
fer by the X Corporation of a part of its assets to 
the Y Corporation in exchange for the stocl^: of the 
Y Corporation and the X Corporation distributes 
to its shareholders the stock of the Y Corporation, 
no gain to the shareholders from the receipt of such 
stock is recognized. (See article 576.) 

Provision is made in the Act for cases in! which 
gain to the shareholders is recognized, in connec¬ 
tion with a reorganization, through the receipt of 
cash or property other than the stock of a corpora¬ 
tion a party to the reorganization. (See '^article 
575.) 

Records in substantial form, showing the basis 
of the stock or property exchanged and the apiount 
of property or money received in exchange] must 
be kept to enable the determination of gain dr loss 
from a subsequent disposition of the sto^k or 
property received in exchange. j 

Art. 575. Exchanges in reorganizations fo)\ stock 
or securities and other property or money. —If 
stock or securities in a corporation a party to a 
reorganization are, in pursuance of the plan of re¬ 
organization, exchanged for stock or securities in 
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such corporation or in another corporation a party 
to the reorganization and other property or money, 
the gain, if any, to the recipient will be recognized 
in an amount not in excess of the sum of the money 
and the fair market value of the other property. 
No loss from such an exchange will be recognized. 
(See section 112 (e).) If a distribution of prop¬ 
erty or monev in the course of a reorganization is 
otherwise within the provisions of this paragraph, 
but has the effect of the distribution of a taxable 
dividend, there shall be taxed to each distributee 
(1) as a dividend, such an amount of the gain 
recognized under this paragraph as is not in ex¬ 
cess of the distributee’s ratable share of the un¬ 
distributed earnings and profits of the corporation 
accumulated! after February 28, 1912. and (2) as 
a gain from the exchange of property, the remain¬ 
der of the gain recognized under this paragraph. 

Example (1).—A, in connection with a reorgani¬ 
zation, exchanges in 1928 a share of stock in the 
X Corporation, purchased in 1921 for $100, for {a) 
a share of stock in the Y Corporation, a party to 
the reorganization, which has a fair market value 
of $90, and ( b ) $20 cash. The gain from the trans¬ 
action, $10, is recognized and taxed to A. See ar¬ 
ticle 597 for the basis for determining gain or loss 
from a subsequent sale. 

Example (2).—The X Corporation has a capital 
of $100,000 and earnings and profits of $50,000 ac¬ 
cumulated since February 28, 1913. The X Cor¬ 
poration in 1928 transfers all its assets to the Y 
Corporation in exchange for the issuance of all of 
the stock of the Y Corporation and the payment 
of $50,000 in cash to the shareholders of the X Cor¬ 
poration. A. who owns one share of stock in the 


X Corporation, for which he paid $100, receives a 
share of stock in the Y Corporation worth $100 and 
in addition $50 in cash. A will be liable to the 
surtax on $50. | 

If, in pursuance of a plan of reorganisation, 
property is exchanged by a corporation a parjty to a 
reorganization for stock or securities in another 
corporation a party to the reorganization and) other 
property or money, then, if the other property 
or money received by the corporation is distrib¬ 
uted by it pursuant to the plan of reorganization, 
no gain to the corporation will be recognized. If 
the other property or money received by thle cor¬ 
poration is not distributed by it pursuajnt to 
the plan of reorganization, the gain, if any, jo the 
corporation from the exchange will be recognized 
in an amount not in excess of the sum of the tiioney 
and the fair market value of the other property so 
received which is not distributed. In eitlieif case 
no loss from the exchange will be recognized, i (See 
section 112 (e).) ! 


i 

j 
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SUBJECT INDEX. 


Pa ire 


In determining petitioner's gain from the ex¬ 
change of his Commonwealth stock for Unitejl 
stock and cash (if the transaction between th(? 
two companies be held not to constitute a reor¬ 
ganization), the basic date for valuing the 
United stock is November 13, 1929.1.1-11 


i 

The acquisition by the United Gas Improvement 
Company of substantially all of the voting stock 
of Commonwealth Utilities Corporation consti^ 
tuted a reorganization of those companies.j 11 
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In the United States Court of Appeals 
for the District of Columbia. 


APRIL TERM, 1934. 


SAMUEL W. FORDYCE, 


Petitioner, 


vs. 


GUY T. HELVERING, Commissioner of 
Internal Revenue, 

Respondent. J 


No. 6283. 


On Petition for Review of Decision of the United States 

Board of Tax Appeals. 


REPLY BRIEF FOR THE PETITIONER. 


IN DETERMINING PETITIONER’S GAIN FROM 
THE EXCHANGE OF HIS COMMONWEALTH 
STOCK FOR UNITED STOCK AND CASIf (IF 
THE TRANSACTION BETWEEN THE TWO 
COMPANIES BE HELD NOT TO CONSTITUTE 
A REORGANIZATION), THE BASIC DATE 
FOR VALUING THE UNITED STOCK isj NO¬ 
VEMBER 13, 1929. I 

In our original brief we contended that the jbasic 
date for valuing the United stock received by the!peti¬ 
tioner was November 13, 1929. We picked this! date 






for several reasons. First, because it was then that 
the contract .between the parties became absolute and 
binding. Second, because it was then that tlie peti¬ 
tioner first acquired an indefeasible vested right to 
his Tinted stock and cash. Third, because it was then 
that the actual benefits and burdens of the United 
stock and cash, as a practical matter, passed to the 
petitioner. 'Any subsequent appreciation in value of 
said stock belonged to him. Any subsequent depre¬ 
ciation was his loss. He was entitled onlv to so manv 

• • 

shares, regardless of their value when the certificates 
were delivered to him. Moreover, on said date he 
could have immediatelv sold liis right to receive such 
stock and cash by simply making a sale of the nego¬ 
tiable certificate of deposit which he had received 
from the depositary upon the delivery to it of his 
('ommonwealth stock. 

The right to receive this United stock and cash was 
“the property received" within the meaning of Sec¬ 
tion 111 (c). Revenue Act 192S. The fair market value 
of this right! on November 13, 19:21), the date when it 
was received, exactly corresponded to, and was fixed 
by, the quoted market value on that day of the num¬ 
ber of United shares to which petitioner was entitled, 
plus $11.00 per share. 


We carefullv avoided making the contention that 
title to the United stock and cash passed to the peti¬ 
tioner on November 13, 1929. This because we were 
well aware of the rules laid down in the following 
cases: 


(1) Southern California Rock & Gravel Co. v. Com¬ 
missioner: Pacific Rock & Gravel Co. v. Commissioner, 
26 B. T. A. 296: 


“Tax liability resulting from sales of property 
is not determined by the date when leg^l title is 
transferred or the date on which certificates of 
stock are received in payment. Such liability is 
fixed as of the date the real benefits and burdens 


of ownership are transferred (Brunton 
missioner, 42 F. [2d] 81; Grace Harboij 
Co., 14 B. T. A. 996; Ohio Brass Co., 17 
1199, and T. B. Hoffer, 24 B. T. A. 22). ’f 

(2) Corliss v. Bowers, 281 U. S. 376, 37S, 1 
916, 917: 


v. Corn- 
Lumber 
B. T. A. 


a * * * 


taxation is not so much concei 


4 L. Ed. 


*[ned with 

refinements of title as it is with actual command 
over the property taxed—the actual benefit for 
which the tax is paid.” 

(3) Davidson & Case Lumber Co. v. Hotter, 14 Fed. 
(2d) 137, 140. 


Although this case involves the question 
income is received from the sale of property, 


of when 
and not 


the question of what date should be used to value the 
consideration, it is pertinent as showing that passage 
of title is not even considered to be important in solv¬ 
ing the former question. In it the Court held that the 
income from the sale was received and wasj taxable 
in the vear when a binding contract of sale vtas made 
—when the dominion, control, benefits and burdens 
of the property passed to the purchaser—evcuji though 
title passed and the contract was fully performed in a 
subsequent year. In support of its decision tjie Court 
said: 

“In Law Opinion No. 988 of the Solicitor of 
Internal Revenue (cited in A. R. Memo 189, Cum. 
Bui. Treas. Dept. 1-2, p. 68) declared as (follows: 
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“ ‘In deciding whether the transaction was a 
sale, it is immaterial that legal title did not pres¬ 
ently pass.’ 

“It was held in Law Opinion 988 (C. B. 2, p. 
84): 

“ ‘No gain or loss is realized bv vendor until 
there has been in substance an exchange of assets 
by the parties to the sale. The time at which such 
exchange takes place will be determined from the 
facts in each case, considered from a practical 
business standpoint. The postponement of trans¬ 
fer of a legal title is not decisive. Usually when 
the vendee is put in possession and clothed with 
all the benefits and burdens of beneficial owner¬ 
ship, the sale will be considered complete, even 
though the deliverv of the deed and the ex ecu- 
tion of a mortgage be postponed beyond that 
time.’ 

“ ‘Where a tract of land was sold on November 
1, 1919, one-tenth of the purchase price accom¬ 
panying the bid, four-tenths being paid in De¬ 
cember, 1919. and the balance in January, 19*20, 
at which time a proper conveyance of title was 
delivered to the purchaser, the sale should be 
treated as a cash transaction for 1919, and the 
entire profit realized be returned as income for 
that year’ ((). 1). 568, T. B. 27-20-1037). 

“ ‘Where an individual sold real estate, re¬ 
ceiving in the vear of sale over one-fourth of the 
total selling price, the contract providing that the 
balance should be paid in four annual install¬ 
ments thereafter, such deferred payments being 
secured by crop mortgages and additional collat¬ 
eral security, it has been ruled that the payments 
received in the vear of sale were sufficiently sub- 
stantial in amount to require the vendor to report 
in that vear the entire profit realized on the sale’ 
(O. D. 569. T. B. 27-20-1038).” 
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See, also, F. S. Appleby, docket number 7i3,0S9, 31 
B. T. A. in which it was held that delavjed deliv- 
cry does not prevent a sale from being complete. 

In spite of this argument, which we consider to be 
entirely clear, respondent attributes to us jthe con¬ 
tention that title to the United stock passed tp the pe¬ 
titioner on November 13, 19*29. In doing sp he en¬ 
tirely misconstrues our position. Under suclj circum¬ 
stances, it seems to us unnecessary to answe^ his ar¬ 
gument to the effect that title to the United stock 
and cash did not pass to the petitioner until subse¬ 
quent to November 2d, 1929. As shown by the cases 
cited above, and by the authorities cited under point 
I of our original brief, the time when title passes is 
ontirelv immaterial. 

Before leaving this point, however, we wish to 
correct certain misstatements of the respondent. On 
page IS of his brief he says: 

“In fact, the announcement on Noveihbcr 13, 
1929 (i. e., the announcement of the president of 
the United Company that the exchange offer was 
effective), made the promise to deliver (United 
stock and cash) no more binding than it had be¬ 
come on November 12, 1929, the date oil which 
the required proportion of Commonwealth stock 
had been deposited. On that date the offer had 
been accepted.” (Matter in parenthesis sup¬ 
plied.) j 

The required proportion of Commonwealth stpck had 
not been deposited with the depositary on November 
12, 1929. This is apparent from a careful reading of 
the exchange offer, and a consideration of the number 
of shares of class B common stock which Common¬ 
wealth was obligated to issue on November 12, 1929. 
Thus the exchange offer (Rec., p. 18) states: 
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“The foregoing offer is conditioned upon its 
acceptance * * * on or before November 22, 
1929, by the owners of not less than 200,000 shares 
of common stock, class B, and also by the owners 
of not less than two-thirds of the total number 


of shares of said common stock, class B, at the 


time issued or which Commonwealth Utilities 


Corporation is at the time obligated to issue, in¬ 
cluding any shares of common stock, class B, 
which may be issued upon the conversion of out¬ 
standing G per cent convertible gold debentures 
of Commonwealth Utilities Corporation or upon 
the exercise of outstanding purchase warrants or 
options of Commonwealth Utilities Corporation; 
provided, however, that the United Gas Improve¬ 
ment Company shall have the right, at its option, 
* to declare this offer effective at anv time 


prior to November 22, 1929, * * * upon ac¬ 

ceptance by the owners of less than the above de¬ 
fined minimum number of shares * *j V” 


On November 12, 1929, out of .‘>00,000 authorized 
shares there wore issued and outstanding 212,444- 
shares of Commonwealth class B common stock. In 
addition, said company had reserved (a) 02,000 of 
said shares for issue upon conversion of its debentures, 
and (b) 14,508 of said shares for subscription on the 
warrants attached to tin* lb,000 outstanding shares of 
class C preferred stock (Rec., pp. 11, 12. 12). Such 
being the case, the exchange offer could be accepted 
in either of two ways: First, by the deposit of 251,G72 
shares of Commonwealth class B common stock 
(200,000 plus' two-thirds of 77,508—62,000, plus 14,- 
508). This number of shares had not been delivered 
to the depositary on November 12, 1929. (See page 
14 of the record, wherein it is said that on said date 
only 202,885 shares had then been deposited.) Sec- 



ond, by the United Company exercising its option to 
declare the exchange offer effective upon acceptance 
by owners of less than the defined minimum number 
of shares. This course was pursued. Consequently, 
it was not until the president of United declared the 
exchange offer effective on November 13, 1929j, that a 
definite and binding contract between the parties was 
made. 


“A contract is made when, and not before, it 
has been * * * accepted by both parties, so 

as to become binding upon both” (Holder V. Ault- 
man, Miller & Co., 169 U. S. 81, 89, 42 L. Ed. 669, 
672). 

“On the acceptance of the terms proposed 
*, the minds of both parties have met on 
the subject, in the mode contemplated at the time 
of entering upon the negotiations, and the con¬ 
tract becomes complete” (Tayloe v. Tile Mer¬ 
chants Fire Ins. Co. of Baltimore, 9 IIow. 390, 
400, 13 L. Ed. 187, 191). 

“Inception of contract. A contract is opera¬ 
tive as such from the time of the meeting of the 
minds of the parties as to its terms” (13 C. J., 
p. 584). I 

See, also, Burton v. U. S., 202 U. S. 344, 385, 386, 
50 L. Ed. 1057, 1072, 1073; Ryan v. U. S., 136 ijr. S. 68, 
85, 34 L. Ed. 447, 454; and “Restatement of the Law— 
Contracts,” Yol. 1, Sec. 74. 


The respondent cites and relies upon Lucas vj. North 
Texas Lumber Co., 281 L T . S. 11, 74 L. Ed. 66$. The 
facts involved in that case are as follows: On 'Decem¬ 
ber 27, 1916, the respondent, the Lumber Company, 
gave the Southern Pine Company a ten-dav option to 
purchase its timber lands for a specified price. The 
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Pine Company was solvent and able to make the pur¬ 
chase. On the same dav title was examined and found 
to be satisfactory to the Pine Company. The Pine 
Company then arranged for the money needed, and on 
December 30, 1916, notified the respondent that it 
would exercise the option. In this notice the Pine 
Company declared itself ready to close the transaction 
and pay the purchase price 4 ‘as soon as the papers 
were prepared.” Likewise, on December 30, 1916, the 
respondent ceased operations and withdrew its em¬ 
ployes from the property, but did not, in 1916, transfer 
or make tender of the title, or possession, or demand 
the purchase .price. On January 5, 1917, the papers 
required to effect the transfer were delivered, the 
purchase price paid and the transaction was finally 
closed. 

The respondent, which kept its accounts on the ac¬ 
crual basis, treated the profit derived from the sale 
as income in 1916. Tin* Commissioner held that it was 
income in 1917. The Board of Tax Appeals sustained 
his finding. The Circuit Court of Appeals of the Fifth 
Circuit (30 Fed. [3d] 6S0) reversed the Board, stat¬ 
ing: 

“Profits accrue when they are fixed and an en- 

w 

forceable liability is created. * * * between the 

parties the transaction was complete and their 

rights vested on December 30, 1916. Petitioner 

could on that dav have tendered the deed and de- 

% 

mantled payment and, if refused, could have main¬ 
tained a suit for the purchase price.” 

The Supreme Court reversed the Circuit Court of 
Appeals and held that the profit was income in 1917. 
In the course of its opinion it said: 
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* * unconditional liability of the vendee 
for the purchase price was not created in that 
year (1916).” j 

This case is distinguishable from tlie case iat bar 
for several reasons. In the first place, it involves the 
question of when income is taxable to the taxpayer. 
Of course, it cannot be taxed to him unless an|i until 
tlie vendee is unconditionally obligated to pay it to 
him. This question is entirely different from the ques¬ 
tion of what date should be used to fix the fai|r mar¬ 
ket value of the consideration which the vendee! prom¬ 
ises to pay the vendor. In the second place, it is ap¬ 
parent that the transaction involved in the Lucas case 
was not an absolute and binding contract in 1916. 
This is shown by the remark of the Court th|at un¬ 
conditional liability of the vendee for the purchase 
price was not created in that year. Moreovel, it is 
shown, also, by the case of Ambler v. "Whipple, 20 
Wall. (87 lb S.) 546, 2'2 L. Ed. 403, in which the 
Supreme Court held that where both parties intend 
to have a written instrument signed bv each, las the 
evidence of any contract they might make, n|o con¬ 
tract is concluded until the written instrument ils fullv 
executed by both parties. In this connection see, also, 
“Restatement of the Law—Contracts,” Yol. 1, wjhcrein 
it is said: 

(Page 33) “* * * if the preliminary agree¬ 

ment is incomplete, it being apparent that the de¬ 
termination of certain details is deferred unjtil the 
writing is made out; or if an intention is mani¬ 
fested in anv wav that legal obligations between 
the parties shall be deferred until the writing is 
made, the preliminary negotiations and agree¬ 
ments do not constitute a contract.” 


i 
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(Page 34) 4 ‘If tlie parties indicate that the ex¬ 
pected document is to be tlie exclusive operative 
consummation of the negotiation, their preceding 
communications will not be operative as offer or 
acceptance.” 

(Page 232) “The following classes of informal 
contracts are by statute unenforceable unless there 
is a written memorandum thereof signed by the 
party against whom enforcement of the contract 
is sought * * *: Contracts for the sale of an 

interest in land.” 

Under these circumstances it is clear that the Supreme 
Court in the Lucas case grounded its decision pri¬ 
marily upon the fact that there was no binding con¬ 
tract made by the parties in 1916. The situation in 
the case at bar is different, for a definite and binding 
contract was made on November 13, 1929. 

Consequently, as the petitioner received the actual 
benetits and burdens of owning the United stock on 
November 13, 1929, and then acquired a vested right 
to such stock and cash, which right he could imme¬ 
diately sell or otherwise dispose of, we contend that 
the fair market value of the stock on that date must 
be used. To use the date when the contract was finally 
performed, as does the Commissioner, is unjust to the 
taxpayer, for, as we have pointed out in our original 
brief, it is entirely possible that the taxpayer might 
have sold his right to said stock prior to such time. 
Moreover, such a method, which, of course, affects 
other transactions and other taxpayers, is unfair to 
the Government, for it permits the buyer and seller 
to choose thy date which will produce the smallest 
amount of tax. While it is true that there is no sug- 
gestion of evasion in the transaction involved in the 



case at bar, wo think that this Court should ihositate 

i 

before establishing a precedent which would make 
possible such widespread evasion of the revenue laws. 

One further matter should be mentioned. <|)n page 
IS of his brief the respondent attempts to distinguish 
the cases cited by us upon the ground that the^' do not 
involve situations where the consideration fnust be 

i 

delivered to the seller at a time subsequent! to the 
day on which the contract becomes binding. This 
criticism is justified only if it is material to know 
when title to the consideration passes, or wjhen de¬ 
livery thereof is to be made. If, as we contend, these 
matters have no bearing upon the question involved, 
the authorities referred to in our original bjrief are 
controlling. 

n. | 

THE ACQUISITION BY THE UNITED G|AS L\I- 
PR( )YEM ENT C< )MPANY ()F SUBSTAN¬ 
TIALLY ALL OF THE VOTING STOCK OF 
COMM() N W EALTII U 1 IT LI 1 T1ES CO If FOR A - 

TION CONSTITUTED A REORGANIZATION 
OF THOSE COMPANIES. 

As we believe that the argument on this point 

which we made in our original brief is enlirolv clear, 

r 

we will not attempt to answer all of the contentions 
advanced by the respondent. Suffice it to say that the 
case of Yon Weise v. Commissioner, ffi) Fed. (ihl) 
upon which the respondent mainly relies, is obviously 
wrong. I 

Respectfully submitted, 

HENRY J. RICHARDSON!, 

A BR AH A M I A )W EXHAUST, 

C. POWELL FORDYCE, j 

Attorneys for Petitioner. 


